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Abert J. Harno, Dean Eaerrrus 
University of Illinois College of Law (1921-1957) 





FOREWORD 


This symposium on criminal law, dedicated to Dean Albert J. Harno, 
serves two purposes that I believe to be important. First and foremost, it 
permits a group of law teachers and legal scholars to express, in the time- 
honored fashion that is still the only proper means for such expression, their 
appreciation of the leadership, teaching, and inspiration Harno has provided 
for so many fruitful years. Second, it affords an opportunity to promote 
thought upon a varied group of problems in the field of penal law and its 
administration—at a time when such reflection is increasingly demanded by 
the urgencies of legislation and adjudication in this vital and so long neglected 
field. 

Readers of the Forum are too well aware of the distinguished role 
Harno has played, and happily still plays, in the life of the schools and the 
profession to warrant a reiteration of detail. For forty years he has been 
rendering far more than yeoman service in advancing legal education, legal 
scholarship, and law improvement, the three main preoccupations of his 
vigorous career. It is fashionable nov to recognize this trinity of effort as 
the proper goals of any school and faculty aware of their responsibilities 
and opportunities. Law Centers have sprung up in many places and the 
vision of an academic ministry of justice, working hand in hand with bench, 
bar, and officialdom in general, has been seen widely in the land. What is 
forgotten is how long and hard the struggle was to win for these concep- 
tions the hegemony they presently enjoy. Few who participated in the 
battle have a greater claim to share the credit for this victory than the 
“retired” dean of Illinois. 

I put retired in quotation marks for what is there but irony in picturing 
Dean Harno in these terms. Retirement for him has meant moving from 
Urbana to Los Angeles as Acting Dean, then the continuation of his teach- 
ing at Hastings, and now return to Illinois as Court Administrator. It has 
meant active and continued service in the American Law Institute as a 
valued member of its Council and Advisory Committee on the Model Penal 
Code, as a fellow of the American Bar Foundation and member of its re- 
search committee, as a commissioner on Uniform State Laws from Illinois, 
not to speak of other countless involvements in the work of the organized 
bar. We may doubt that he would be more mobile, more dynamic, or less 
dormant were he still a youth on the Dakota plains. And no less striking 
than the pace that he maintains is the good cheer he brings to all his under- 
takings. “An old man,” Holmes at the age of fifty wrote to Pollock, “ought 
to be sad.” Measured by that test, Harno is an eternal youth; and such, we 
may be sure, he will remain. 

I think and hope Jim Harno will take pleasure in the offering embodied 
in these essays on selected aspects of the law of crime. The subject has, of 
course, been one of his abiding interests all along, not only in his teaching 
but also in much research, empirical as well as doctrinal, and in his per- 
sistent emphasis upon the challenges to law improvement in this field. When 








criminal law was being treated elsewhere as “the step-child of the legal 
professoriat”’—in Mr. Justice Frankfurter’s expressive phrase—it was at 
Illinois a full-fledged member of the academic family, if not perhaps a 
favored member of the brood. The papers in this volume show that Harno’s 
precept and example were not put forth in vain. That none of our authors 
was a student at his feet at Illinois makes all the more impressive that they 
here join in a tribute to his leadership and thought. It should give Harno 
satisfaction to reflect that penal law cannot long be impervious to all the 
study, insight, and enthusiasm that has now come to be developed and 
maintained. 

The contributions reflect in their variety and scope the breadth and 
depth of Harno’s interest in the effort to control by law man’s most de- 
structive actions towards his fellow-man, without impairing in the process 
values as important as the ends that are directly served. 

At a time when the articulation and revision of the statutory structure 
of the law of crime captures a modicum of legislative interest, and the 
American Law Institute approaches the completion of The Model Penal 
Code, Rosenblum and Remington point tellingly to the intrinsic limitations 
of the legislative process in this field. The questions that they raise are not 
designed to and do not detract from the importance of improving our 
basic, statutory norms. They do suggest the magnitude, perhaps also the 
inscrutability, of the problems that even the best of systems still will pose 
to law administration. This is a thesis that I think Jim Harno would support. 

James V. Bennett, writing with his usual sincerity and insight, calls 
attention once again to the anarchical character of so much of our judicial 
sentence practice. He is too wise to think that there is any single, easy 
answer to the problems of the treatment of offenders, but he knows from 
long experience as the Director of the Federal Bureau of Prisons that there 
are approaches to solutions. His explanation of the Celler-Hennings Act 
of 1958 and the developments thereunder, which afford correctional ad- 
ministration larger voice in the determination of the length of institutional 
detention, offers food for thought to those who grapple with the less de- 
veloped systems still maintained in many jurisdictions. 


Sol Rubin of the National Council on Crime and Delinquency calls 
attention to the need for greater clarity in legal definitions of juvenile de- 
linquency, lest the juvenile court laws be employed as an oppressive instru- 
ment in dealing with the youngsters they were meant to aid. One is reminded 
once again of what Lord Salisbury aptly called “the Draconic character 
which usually marks philanthropic legislation.” The problem happily is 
soluble, as Mr. Rubin shows, and a substantial step towards its solution has 
been made in the revision of the Standard Juvenile Court Act. Less easily 
solved, at least in my opinion, is the other problem with which Rubin deals: 
the treatment of the young offender who has passed the age which qualifies 
for disposition as a juvenile and whom the author also seeks to save from 
the stigma and disabilities attached to criminal conviction. 


Henry Weihofen writes of another special problem in the domain of 
correction, that of the prisoner who suffers from mental disorder and re- 
quires psychiatric treatment while he serves his sentence. Such cases will 
be numerous whatever standard of responsibility the penal law employs, a 
point which emphasizes the importance of adequate psychiatric facilities 
and services within the correctional system, not merely as an alternative 
thereto. Those who believe that the millenium is near will find it profitable 
to reflect upon how far existing systems meet minimal standards on this 
score. 

Rollin M. Perkins, writing with his accustomed thoroughness and per- 
spicuity, carries the reader through some of the maze of situations in which 
multiple prosecutions, convictions or sentences, based on a single episode of 
criminality, are legally permissible—notwithstanding constitutional provisions 
against double jeopardy and some decisional support for the protective prin- 
ciple of collateral estoppel. If anywhere in the procedural cosmos there is 
a need for legislative mitigation, it is here. Under any rational delineation 
of the content of offenses, the same episode will frequently involve more 
than a single violation, not to speak of the special multiplicity produced by 
the federal system. Law surely must be fashioned to respect the simple fact 
of life that one defendant is one person, whom one trial will be enough to 
ruin and who, in any case, has but one span of years within all of our 
jurisdictions. The reluctance of the courts to interpose presents a pressing 
challenge here to legislation. 

The problem of defenses is encountered in a different sphere in Monrad 
Paulsen’s* discussion of the legal treatment of intoxication when adduced 
as an excuse. The author makes a useful contribution to the understanding 
of existing law, which is obscured by ambiguities in the conception of in- 
tent and its division into “general” and “special.” He carefully appraises 
the relevancy of much modern medical research on the effects of intoxica- 
tion, alcoholic and otherwise. Against this background, he defends—per- 
suasively I think—the solutions offered in the Model Penal Code, which 
are derived in major part from his proposals. 

Much broader ground is covered by Gerhard O. W. Mueller in his 
encyclopedic survey of the current Draft Criminal Code of the German 
Federal Republic. His description and evaluation show the special uses of 
comparative analysis in penal law, where the great problems are upon the 
whole intrinsic to the subject and must be confronted and resolved by every 
system, however one may vary from another in its roots. The article should 
have great interest at this time in Illinois, in view of the penal code revision 
now before the legislature. 

Finally, Yale Kamisar, wielding his prolific pen in the new medium of 
a Socratic dialogue, poses the arresting question whether confessions or in- 


* Professor Paulsen’s article and those which are subsequently discussed will appear 
in the Spring, 1961 number of the Law Forum. 








criminating statements obtained in an illegal arrest or search should not be 
held inadmissible in evidence in a jurisdiction which otherwise adheres to 
the exclusionary rule. That this is not designed as a mere jeu desprit, the 
reader will discover as the argument unfolds. 

In any summary, the will in a large measure must be taken for the deed; 
and this is no exception. I hope, however, that what I have said makes 
clear why I believe these papers worthy of the sentiment that animates 
their publication. On behalf of the authors and the Forum, I present them 
to Jim Harno with the deepest admiration and affection. We wish him 
happiness, success, health, and long life as he begins a new adventure in 
the cause that he has served so well so many busy years. 


HERBERT WECHSLER 
Columbia University 
School of Law 


THE CRIMINAL LAW AND THE 
LEGISLATIVE PROCESS 


BY FRANK J. REMINGTON AND VICTOR G. ROSENBLUM * 


THE DOMINANT VIEW of criminal-law specialists has been that the 
legislature should assume major responsibility for making basic policy de- 
cisions in the field of criminal law.1 The legislative process has become the 
focal point for efforts toward major change and improvement in criminal 
law and its administration. In part this emphasis upon the legislature reflects 
a value preference for the classical theory of separation of powers in gov- 
ernment and, no doubt, also reflects misgivings about the willingness or 
ability of appellate courts to deal with the wide range of important prob- 
lems facing the criminal law. However, it may also reflect the neglect by 
criminal-law specialists of some basic studies of the operations, functions, 
and limitations of the legislative process as a policy-making device.” 


*FRANK J. REMINGTON. B.S. 1947, LL.B. 1949, University of Wis- 
consin; Professor of Law, University of Wisconsin. 


VICTOR G. ROSENBLUM. A.B. 1945, LL.B. 1948, Columbia Univer- 
sity; Ph.D. 1953, University of California; Director, Graduate Program 
in Law and Politics, Department of Political Science, Northwestern 
University. 


1For a very able treatment of this general issue, see LecaL INstiruTIONS Topay 
AND Tomorrow (Paulsen ed. 1960); see especially the comment by Professor Herbert 
Wechsler, id. at 303. 

27d. at 307: “This is not to say, of course, that larger legislative management 
necessarily—or even probably—less call upon the courts or on administrative agencies 
as creative organs in the application and development of law.” While conclusions by 
scholars about the capacities of the legislature are by no means uniform, they do con- 
sistently suggest the naivete of assumptions that legislators can be counted on to formu- 
late clear-cut, forthright, and consistent rules that serve the needs of their constituents 
and the public interest concomitantly. To realize the point, one need not accept the 
cynical comment of Lord Bryce that, “Ability, tact, and industry make their way in 
the long run in Congress. But in Congress, there is, for most men, no long run.” Bryce, 
THe AMERICAN COMMONWEALTH 201 (rev. ed. 1922). Consider, for example, Stephen 
Bailey’s observation after examining the process by which the Employment Act of 
1946 was passed: “They [the individual Senators and Congressmen] were representa- 
tives of the dominant interests and culture symbols of tiny geographical areas which, 
even if taken in the aggregate, do not give a fair quantitative weighing to the sentiments 
and expectations of a national popular majority,” Bamey, Concress Makes a Law 238 
(1950); or Ernest Griffith’s assertion: “(Congressmen necessarily and properly reflect the 
attitudes and needs of their individual districts and many, if not mest, of these are 
economic,” GriFFITH, Concress: Its CoNTEMPoRARY Rote 3 (1951); or James Robinson’s 
conclusion after studying in comprehensive detail the processes and techniques of the 
House of Representatives: “When a Member’s constituency clearly has an interest at 
stake, no competing claim is likely to receive priority. Survival is valued even more by 
the leadership, than any single vote,” Robinson, Decision-Making in the House Rules 
Committee, 3 Av. Sct. Q. 73, 86 (1958); or Earl Latham’s finding: “The legislature 
referees the group struggle, ratifies the victories of the successful coalitions and records 
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the terms of the surrenders, compromises, and conquests in the form of Statutes. Every 
statute tends to represent compromise because the process of accommodating conflicts 
of group interest is one of deliberation and consent,” LatHAaM, THE Group Basis oF 
Pouitics 35-36 (1952); or Bertram Gross’ claim that, “In fact, many issues which are 
determined (by judges) in accordance with the intent of Congress were in the first 
instance deliberately left unsolved because any effort to resolve them in Congress would 
have made too many people unhappy,” Gross, THe LecisLative StruGGLE 106 (1953). 

For an incisive review and provocative commentary on choices that the legislator 
must take “from among the competing claims and influences of party, constituency, group 
interests, and his own conscience,” see SCHUBERT, THE PuBLic INTEREST (1960), especially 
40-47, 87-95, 146-55. Cf. David Truman’s findings after meticulous analysis of the 
legislative parties in House and Senate and the roles of their leaders during the 
Eighty-first Congress in TRuMAN, THE CONGRESSIONAL Party (1960), especially chap- 
ters 4, 6, 7, and 8. Willard Hurst’s chapters on “The Inheritance of the Legislature” 
and “The Uses of the Legislature” in Hurst, THe GrowTH oF AMERICAN Law (1950), 
delineate with precision the history and functional development of the legislatures’ 
roles. A historic trend he stresses is the sharing of policy-making power by the 
legislature with the executive and the administrative agencies. Frank Newman focuses 
on “the art of deliberate ambiguity” in his paper on A Legal Look at Congress and 
the State Legislatures, in Leca INstiTUTIONS Topay AND Tomorrow (Paulsen ed. 1960). 

The Committee on American Legislatures of the American Political Science Asso- 
ciation reported in 1954 that, “Present-day legislative responsibilities are of such com- 
plexity, such magnitude, that they cannot be met adequately by the old-fashioned, time 
consuming legislative procedures, antiquated organization, inadequate and incompetent 
staff services. Committee systems are archaic, not having been changed in most states 
in any important respect for fifty or a hundred years or more. Rules of procedure that 
antedate the invention of the printing press still prevail in many jurisdictions. Some 
legislative bodies still continue to consume from one-fourth to one-third of their session 
time in roll calls. If the legislatures are to meet the challenge that now confronts them 
—their responsibility to the people of the states—these conditions cannot continue.” 
AMERICAN StaTe Lecistatures (Zeller ed. 1954). Additional critical points are made 
in the American Assembly’s volume, THe Forty-Eicut States (1956), notably James 
Fesler’s comment that, “Nothing in state government is so justly condemned as the 
discrepancy between the pretense to representative government and the fact of delib- 
erate rejection of representative principles;” and Karl Bosworth’s discussion of devices 
and techniques of limiting the scope and effectiveness of the legislative process (id. at 
88-89). The standard texts in state and local government contain additional data on 
organization and processes of state legislatures which generally support Zeller’s and 
Fesler’s findings. See, for example, AprRIAN, STATE AND Loca GOovERNMENTs: A Stupy 
IN THE PowiticaL Process 285-314 (1960); Bascock, STtaTE AND LocaL GOVERNMENT AND 
Pouitics 159-204 (1957); SwartHouT & BARTLEY, PRINCIPLES AND PROBLEMS OF STATE 
AND LocaL GOVERNMENT 82-110 (1958). For a description of organization and pro- 
cedure in the Illinois legislature, see Garvey, THE GOVERNMENT AND ADMINISTRATION 
oF ILurNoIs 62-108 (1958). Gilbert Steiner and Samuel Gove have described and 
analyzed through case studies the complex factors, rational and irrational, that enter 
into policy-making in the Illinois legislature, in Sremver & Gove, LecisLative Po titics 
IN ILutNoIs (1960). Their studies of legislative action on reapportionment, fiscal re- 
form, and judicial administration illustrate the key role of political incentives in pro- 
ducing legislative action as well as the legislators’ tendencies to seek out means of 
reconciliation and compromise—one of which is deliberate vagueness—when conflicting 
proposals are presented. 

The citations and illustrations above are designed to support our belief that ideal- 
ism or naivete or both must be present in king-size doses in order to sustain the posi- 
tion that the legislature can or should play an exclusive role in the molding of criminal- 
law policy. 
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It would, in any event, be a serious oversimplification to conclude that the 
legislative body is, can, or should be the sole policy-making body in the 
field of criminal law. In the area of procedural due process, the judiciary 
has seemingly made more significant contributions in recent years than 
have legislatures. And, under current circumstances at least, administrative 
agencies—police, prosecutors, trial judges, and correctional bodies—are 
given, by design or default, responsibility for decisions which are of major 
importance. It would seem obvious, therefore, that the issue is not which 
branch of government ought to assume responsibility for major policy de- 
cisions, but rather the issue is the relative functions which the legislature, the 
judiciary, and the administrative agency ought to play. 

In looking at this issue it is important to consider separately two broad 
aspects of the criminal law, first, that part of the criminal law which defines 
what conduct is criminal and, secondly, that part of the criminal law which 
prescribes how official agencies are to deal with persons suspected or con- 
victed of criminal conduct. Primary emphasis in this article is given to the 
issue of deciding what conduct is to be treated as criminal. Less emphasis is 
given to the equally important issue of the methods utilized in dealing with 
criminal conduct, which will be our subject in a forthcoming article. 


Wuart Conpucr Is CrimMINnac? 


It is in relation to the substantive criminal law that major legislative 
efforts are being made toward improvement. For almost ten years, the 
American Law Institute has been engaged in an effort to draft a Model 
Penal Code. There is no expectation that this Model Code will be adopted 
in whole by any state. Its purpose rather is to serve as a model which states 
may accept, reject, or modify to fit the problems as seen by the legislature 
of the particular state. Although completion of the Code is not scheduled 
for another year and a half, tentative drafts have been circulated widely 
and, despite the fact that it is too early to tell what ultimate impact the 
Model Penal Code will have, it is increasingly apparent that the tentative 
drafts are having a substantial influence upon substantive law revision. One 
example of this is in the very able, proposed revision of the substantive law 
of Illinois. There are other indications. The Model Penal Code test for 
responsibility has already been adopted by the legislature of Vermont. It is 
recommended for adoption in New York, Illinois, and Oregon® at the 
present time. 

The Model Penal Code has both benefited by and contributed to the 
trend toward substantive law revision. Initial impetus was given by the 


3See Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 
1098 (1952), and the standard casebooks in constitutional law. 


*Proposep Itt. Rev. Crim. Cope or 1961 (Tent. Final Draft 1960). 
5 LEGISLATIVE INTERIM COMM. ON CRIMINAL Law, SumMaRY Report (Nov. 1960). 
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Louisiana revision of 1942 which was followed by the Wisconsin revision 
of 1956. Currently, major revisions are ready for adoption or nearly so in 
Illinois,6 Maryland,” Minnesota,* and New Mexico.® 

There is no doubt that all of the revisions adopted and proposed result 
in major improvement in clarity. And this is a significant gain. To some 
extent the revisions contain proposals for substantive change. Many of 
these involve policy decisions of the kind which state legislatures have 
typically dealt with and thus reflect a proposed change in existing legislative 
policy. Less easy to judge is the extent to which the revisions have placed 
the legislatures in a more dominant role in deciding what conduct ought to 
be made criminal. There is no doubt that revisions do increase the effective 
contribution of the legislature. But the change is one of degree, not easily 
measured.!° 

Typically, revisions eliminate common-law crimes and thus do away 
with the vestigial power which the judiciary had to punish for conduct not 
legislatively proscribed. Typically, too, revisions make clear that the 
objective of a criminal conspiracy must be a crime, rather than any unlawful 
act, thus also eliminating the power of courts to punish for conduct not 
specifically proscribed.!* As a consequence it might be said that legislatures 
have assumed to themselves the exclusive perogative for deciding what 
conduct is criminal. And, in principle, the conclusion is sound. The diffi- 
culty is that power to decide what conduct is criminal may exist just as 
importantly when legislative formulations are ambiguous as it does when 
there is express power to go beyond the legislative formulation. For 
example, if the legislature were narrowly to proscribe commercial gambling 
and a court were to go beyond the statute and subject to conviction an 
instance of social gambling thought by the judge to be serious, this would 
be clearly an abuse of the judicial function. However, if the legislature 


6See note 4 supra. 

7MaryLAND SELF-SuRVEY CoMM’N RELATING TO THE ProPosEeD CRIMINAL COopE, 
FourtH AND Finat Report (1960). The Maryland revision is less thorough than the 
Illinois revision and relies less upon the proposals of the Model Penal Code. 

8 The Minnesota revision is supposedly near completion although apparently not 
yet in publishable form. See Quayle, Criminal Law Revision in Wisconsin and Minne- 
sota, 40 J. AM. Jup. Soc’y 88 (1956). 

®The New Mexico revision is soon to be reviewed in one of the law journals by 
Professor Henry Weihofen of the University of New Mexico School of Law. 

10In Goldstein, Police Discretion Not To Invoke the Criminal Process: Low- 
Visibility Decisions in the Administration of Justice, 69 Yate L.J. 543 (1960), it is 
assumed that substantive criminal-law revision will result in a major increase in the 
effective legislative contribution. 

11 See Wis. Strat. § 939.10 (1959); La. Rev. Stat. §§ 14.7, .8 (1950); Proposep ILL. 
Rev. Crim. Cope or 1961 § 1-3 (1960); Mp. Proposep Crim. Cope art. 27, tit. i, § 3 
(1960). 

12See Wis. Strat. § 939.31 (1959); Proposep La. Cope art. 26; Mp. Proposep Crim. 
Cope art. 27, tit. IX, § 113 (1960); Proposep ILL. Rev. Crim. Cope of 1961 § 8-2 (1960). 
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proscribes all gambling,!* but does so with the idea that only commercial 
gambling will be subjected to enforcement, is there then a major difference 
when a court or enforcement agency invokes the sanction in a case of social 
gambling? In the first instance, the court or enforcement agency has gone 
beyond the limits of its power as provided in the legislation. This is im- 
proper and no one would seriously contend otherwise. But, the converse 
is not necessarily true, namely, that action within the scope of the legislative 
formulation is necessarily in conformity with the legislative purpose. The 
central issue is not whether the courts and administrative agencies ought to 
go beyond the limits set by the legislature. On this issue, legislative pre- 
eminence is clear. Rather, the issue is the extent to which the legislatures 
can effectively proscribe conduct which ought to be subject to enforcement 
and, at the same time, eliminate from the substantive criminal law that con- 
duct which ought not to be the object of enforcement. On this issue the 
extent to which the legislature is or can be pre-eminent is not at all clear. 

Where the substantive law is ambiguous there is an opportunity, indeed 
a necessity, for the exercise of discretion by enforcement agencies and courts 
as to what conduct ought to be subjected to the criminal process. When the 
substantive criminal law is characterized by great ambiguity, the enforce- 
ment agencies may play a major role in determining what conduct is in fact 
to be treated as criminal. 

If the goal is legislative pre-eminence in the decision as to what conduct 
is criminal, then there is a need to devise ways of minimizing ambiguity in 
legislative formulations. If the objective is a division of responsibility be- 
tween branches of government, then the need is for an adequate body of 
principle to guide the allocation of responsibility and for the development 
of methods of subjecting administrative discretion to proper legislative, 
judicial, or other control to insure that it is exercised responsibly. In 
either event, it is important to know the extent of current ambiguity in 
the substantive criminal law, the reason for its existence, and the likelihood 
that it can be eliminated or minimized. 


Ambiguity by Default—A Failure in Legislative Draftsmanship 


Even the most casual examination of the criminal law of a typical state 
will disclose a situation of bewildering confusion resulting from chronic 
failure to revise the criminal code to eliminate inconsistencies, overlapping 


13 This seems to be the pattern of efforts at substantial legislative revision and 
codification. See, for example, Wis. Stat. c. 945 (1959); Proposep Itt. Rev. Crim. 
Cope oF 1961 art. 28 (1960); Mp. Prop. Crim. Cope art. 27, tit. VI, § 84 (1960). The 
Model Penal Code does not plan to cover gambling, in part because of the existence of 
a Model Act proposed by the ABA Commission on Organized Crime. That proposal has 
an optional clause excepting social gambling, but contains no detailed analysis of 
whether the consequences of an overly broad legislative prohibition have been undesir- 
able in practice. 
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provisions, archaic language, and obsolete provisions. The criminal law pro- 
vides a never-ending supply of nonsensical prohibitions for the cartoonist 
who provokes laughter by pointing out that “It’s the Law.” This fact has 
been pointed out over and over again with the consequence that further 
elaboration here would serve no useful purpose." 

Added to the chronic failure at even minimal revision is the fact that 
legislative draftsmanship in the criminal law has seldom been adequate to 
produce statutes which clearly set forth the elements essential to criminal 
liability. This has occurred despite the fact that a basic principle of criminal 
law has been that a criminal statute is void if its scope and meaning are 
vague. A careful study of all of the criminal statutes in Wisconsin a few 
years ago disclosed that the dominant characteristic of those statutes was 
their ambiguity on the issue of whether fault is a prerequisite of liability. 

The inadequacies of legislative draftsmanship in the criminal law have 
been pointed out often.1® Those state criminal code revisions that have been 
accomplished and those currently proposed, make a major contribution in 
the direction of adequate definition of criminal conduct. Indeed, this is 
perhaps the major contribution of such revisions as have occurred.'? How- 
ever large the contribution toward clarity has been, it ought not to be over- 
stated. The majority of criminal statutes exist outside the criminal code in 
the typical state. These have been given little or no attention and the pros- 
pect of careful revision of these widely scattered provisions seems remote. 
There has been some effort to minimize certain recurring ambiguities, like 
the ambiguity as to whether fault is required, by a general provision that 
fault is required if the offense is serious unless a contrary legislative purpose 
clearly appears.1® But, the prevailing situation is one of ambiguity and this 
seems likely to continue, with the result that there will be broad areas of 


14See Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 
1101 (1952): “They [differences in the criminal law between states] put an even 
larger challenge since we know in what large part their grounds are accidental or 
fortuitous— an old decision deemed to be authoritative, the mood that dominated a 
tribunal or a legislature at strategic moments in the past, a flurry of public excitement 
on some single matter, the imitative aspects of so much of our penal legislation, the 
absence of effective legislative reconsiderations of the problems posed.” 

15Comment, Liability Without Fault Criminal Statutes—Their Relation to Major 
Developments in Contemporary Economic and Social Policy: The Situation in Wis- 
consin, 1956 Wis. L. Rev. 625. 

16See Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 
1113 (1952): “There is, moreover, in the prevailing norms much unnecessary am- 
biguity that systematic study and reformulation should substantially reduce.” 

17See Bennett, Louisiana’s Criminal Code of 1942, 20 Kan. City L. Rev. 208 
(1952); Remington, A Proposed Criminal Code for Wisconsin, 20 Kan. City L. Rev. 
221 (1952); Remington, Criminal Law Revision—Codification vs. Piecemeal Amend- 
ment, 33 Nes. L. Rev. 396 (1954). 


18 See Monet Pena Cope §§ 2.02, .05 (Tent. Draft No. 4, 1955). 
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the substantive criminal law where administrative discretion can and must 
be exercised. 

It is difficult to explain the divergence between the often-espoused 
objective of clarity in the definition of criminal conduct and the persistent 
lack of legislative concern with the state of the substantive criminal law. 
Inertia is likely a large ingredient, though not of itself an adequate explana- 
tion. It is probably true that the legislatures are not greatly dissatisfied with 
the way the ambiguous criminal statutes are being administered in practice 
and the advantage of flexibility may well outweigh the desire for clarity 
and certainty, particularly when the achievement of these may require the 
legislature to face up to issues which it would rather not confront. The 
experience of those state revisions which have been accomplished has been 
that clarification often necessitates the facing of issues which legislators 
might, in their preoccupation with other things, rather leave buried beneath 
a cover of verbal ambiguity to be dealt with only if they cause problems in 
administration. It is not at all clear historically that the democratically 
elected legislature is intended or capable of functioning as a systematic 
codifier of community desires. It seems more realistic to view its codifica- 
tion role as one energized only when there is sufficient pressure for change. 
The pressure is likely to result, not so much from legislative ambiguity per 
se, as from dissatisfaction with administrative implementation of the legis- 
lation. The experience of Illinois in revising its criminal code offers a 
typical illustration. The Joint Committee To Revise the Illinois Criminal 
Code points out in its foreword to the proposed 1961 Code that, “Illinois 
has no ‘Criminal Code’ in the sense of a codified, systematic body of law 
having utility as an instrument of social control in a modern community.” 
Many of the provisions are unchanged since 1827. The last over-all revision 
was made by the Illinois General Assembly in 1874. Despite the fact that 
by 1931 the criminal proscriptions were “so outdated, complex and difficult 
of administration” that the state’s judicial councils reported acute need for 
revision at that time, and that a Draft Criminal Code was subsequently sub- 
mitted to the General Assembly, the legislature failed to act in 1935, 1937, 
and 1939, “and no further attempt at revision was made for another twenty- 
two years.” 

The explanation for inaction for so long a period lies not in the lack 
of desirability or need for clarification and updating, but in the lack of 
popular demand and legislative incentive for change. In legislatures, as in 
other human institutions in which tenure is dependent on popularity, the 
incumbent is not ordinarily averse to allocating his commodities of time, 
talent, and energy on the basis of estimated popularity with his constituents 
of the causes he espouses. Efforts at comprehensive revision of a criminal 
code may appeal to a legislator’s senses of justice, logic, propriety, clarity, 
and consistency; but they have little attraction for his “sixth sense” of 
political appeal. 
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Unavoidable Ambiguity—Limitations Upon the 
Effectiveness of Language 


Even the most careful of legislative draftsmanship is not likely to achieve 
a completely unambiguous definition of criminal conduct. Any verbal 
formulation is likely to encompass some conduct which there is no desire 
to include. An effort to eliminate all such possibility would often require 
a formulation so complex that administration would be difficult in even 
the most routine of cases. And this in turn would create another kind of 
ambiguity resulting from substantive formulations which the ordinary ad- 
ministrator, whether police, prosecutor, or trial judge, is likely to mis- 
understand.’® As a consequence, conduct may be subject to criminal 
prosecution although the statute, properly understood, does not proscribe 
it, or, conduct may not be subject to criminal prosecution because of an 
erroneous conclusion that the statute does not cover such conduct. For 
example, in some counties in Wisconsin persons were charged and con- 
victed of theft based upon promissory, false representations at a time when 
such representations were not criminal. In large part this was explainable 
by the complexity of the law of false pretenses at it developed on a case-by- 
case basis. Erroneous conclusions of this kind may not reach the appellate 
court because the legal representation available to a defendant in many 
criminal cases is not likely to engage in careful law research, and thus may 
not call into issue prevailing assumptions as to the meaning of the substantive 
criminal law where that law is not clearly expressed. In situations giving 
rise to the likelihood of misunderstanding, legislative effectiveness may 
actually be increased by a substantive formulation which clearly deals with 
ninety-eight per cent of the cases, leaving two per cent to be dealt with in 
accordance with the best judgment of the administrator. 

The existence of theoretical and practical limitations upon the capacity 
for precise legislative formulation makes it important to decide how the 
problem thus created ought to be dealt with. Making administration con- 
form to the literal meaning of the words used would place responsibility 
upon the legislature to make a change when dissatisfied with the statute as 
applied in practice.?° The difficulty is that this would require the conviction 
of persons whose conduct, all might agree, it not within the objective of the 


19 This is the point, for example, as to which the provisions of the Model Penal 
Code are most subject to criticism. The effort to deal adequately with some of the 
difficult issues of the substantive criminal law has resulted in verbal formulations of 
real complexity. 

20 This is the position urged in Goldstein, Police Discretion Not To Invoke the 
Criminal Process: Low-Visibility Decisions in the Administration of Justice, 69 YALE 
L. J. 543 (1960), although Professor Goldstein seems willing to allow the prosecutor 
some measure of discreton provided that it is exercised in a way visible to the com- 
munity. The basic assumption, nonetheless, is that legislative pre-eminence is the 
desirable objective. 
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statute. On the other hand, making the intention of the legislature the test 
creates difficulties of interpretation. This is particularly true currently, 
where there seldom is evidence of legislative purpose apart from the words 
of the statute. Recent legislative revisions customarily include detailed 
legislative comments which may supply a more adequate reflection of the 
purpose of the statute.?! In any event, the consequence is that there is both 
opportunity and need for the exercise of discretion in administration. The 
Model Penal Code plans a section, not yet drafted, dealing with “De Minimis 
Violations.” 2? Its objective will undoubtedly be both to create and to 
control flexibility in administration. The challenge is to produce a basis in 
principle for determining what violations are “de minimis.” The danger is 
that agencies will assume a license to substitute their own value preferences 
for that of the legislature. The consequence may be considerable disruption 
in the criminal justice system if, for example, a trial judge uses a different 
standard for measuring “de minimis” than that used by an enforcement 
agency. This could occur where a trial judge assesses conduct in relation to 
prevailing, community standards of morality, while the enforcement agency 
assesses in relation to its contribution to organized crime in the community. 


Ambiguity by Design—Substantive Ambiguity as a Cure 
For Administrative Problems 


There are a number of difficult, procedural due process problems which 
continue to resist adequate resolution. For example, when may a police 
officer detain a suspect for investigation and how long may such detention 
continue, if it is proper at all? This issue has been squarely faced in the 
Uniform Arrest Act which provides for a two-hour detention period which 
is not to be considered an arrest.23 Though the provision has been adopted 
in a few states *4 it has been rejected by most states and, in its present form, 
seems quite obviously inadequate as a satisfactory resolution of this im- 
portant problem of administration. Doubts are often expressed about the 
constitutionality of the provision. It has been vigorously attacked as an 
unwarranted infringement upon individual rights. And, it has been described 
as an insufficient basis for conducting an adequate investigation. The diffi- 
culty of resolving the issue is apparent to all who have contemplated the 
task. The temptation is strong, therefore, to leave things as they are. The 
issue can and has been dodged in many states by utilizing existing vagrancy 


21 The tradition that criminal statutes ought to be interpreted according to the 
plain meaning of their terms still runs strong and manifests :-self in opposition to 
comments which might be used to give the statute a meaning at variance with its 
literal terms. Here we suppose the value of fair warning runs contrary to the value of 
legislative pre-eminence in basic decision making. 

22 The proposed section number is 2.11. 

23 Warner, The Uniform Arrest Act, 28 Va. L. Rev. 315 (1942). 

24Dext. Cope ANN. tit. 11, § 1902 (1958); N.H. Rev. Srat. ANN. § 594.2 (1960); 
R.I. Gen. Laws tit. 12, c. 7. 
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statutes as a basis for detaining and investigating suspicious characters, The 
vagrancy statutes serve this purpose precisely because of their ambiguity. 
Efforts to repeal or to achieve a precise and defensible formulation of the 
vagrancy statute are likely to fail in the absence of an alternative solution 
to the detaining-for-investigation problem. This is currently an issue in 
California, where an attempt to clarify what conduct constitutes vagrancy 
was vetoed by the Governor because: “I found that in accomplishing this 
laudable objective the proposed legislation unfortunately removed from 
police control certain dangerous conduct, regulation of which is necessary 
in the public interest.” 2° The consequence is continuing ambiguity in the 
substantive definition of vagrancy which provides a method for resolving, 
without facing, the difficult issue of procedural due process which is in- 
volved. 


Ambiguity by Design—Eliminating Possible Loopholes 


One who sets out to eliminate ambiguity in the substantive law very 
soon is confronted with the argument that he thus creates loopholes through 
which the guilty can escape. 

The effort to be explicit as to the precise mental state required is often 
resisted by law enforcement agencies, not on the grounds that persons ought 
to be convicted who lack the prescribed mental state, but rather on the 
ground that the explicit requirement will create a loophole through which 
some of the guilty can escape.”¢ 

If the legislative contribution is to be a major one, clarity as an objec- 
tive ought to prevail even at the cost of creating opportunity of escape 
for some who ought to be convicted. There are, however, some situations in 
which the line is not easily drawn in a way that will exempt conduct which 
it is not desired to proscribe without seriously hindering enforcement 
against conduct which it is desirable to proscribe. In this case the tempta- 
tion is strong to overgeneralize, leaving it to enforcement agencies not to 
invoke the process against conduct which is not serious. The consequence 
is, of course, the delegation of broad discretion. For example, this problem 
confronted the draftsmen of the Model Anti-Gambling Act: 


“The Commission has also had great difficulty with this problem of 
finding a formula which would exclude the social or casual gambler 


25 See Sherry, Vagrants, Rogues and Vagabonds—Old Concepts in Need of Re- 
vision, 48 Cauir. L. Rev. 557, 569 n.67 (1960). Professor Sherry describes the task as 
“stating the terms of police authority in such a way as to minimize abuse without 
impairing the ability to take necessary action” and concludes that “to write any law 
in complete accord with this standard is probably impossible.” Jd. at 571. 

26 An able and conscientious law enforcement officer in Wisconsin objected to 
the requirement in the burglarious tools statute that the defendant intend to commit a 
burglary. When reminded that he was often in possession of a pry bar and thus would 
be guilty if there was no requirement of an intent to commit a burglary he replied: 
“Yes, but I’m not a burglar.” 
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from prosecution and punishment, yet which would not result in open- 
ing a large breach in the statute for the benefit of professional gamblers 
and their patrons. The Commission recognizes that it is unrealistic to 
promulgate a law literally aimed at making a criminal offense of the 
friendly election bet, the private, social card game among friends, etc. 
Nevertheless, it is imperative to confront the professional gambler with 
a statutory facade that is wholly devoid of loopholes.” 27 


The combination of the attitude that loopholes might result and that 
overgeneralization has not been abused in practice tends to support a con- 
tinuation of the ambiguity created by criminal statutes which are intended 
to proscribe a much narrower range of conduct than that defined by the 
terms of the statute. 


Ambiguity by Design—Deliberate Delegation to 
Administrative Agencies 


In the field of regulation of economic activity it is assumed that the 
legislature is incapable of dealing with the details of regulation and that 
these are best left to administrative agencies staffed by persons expert in 
the particular aspect of the economy involved. The legislature contents 
itself with a broad policy directive, leaving to the administrative agency the 
task of taking steps to implement that policy. The actions of the administra- 
tive agency are subject to judicial review to determine whether the action 
was arbitrary. 

In the field of criminal law, the regulation of social behavior, there 
has been little explicit recognition given to the role of administrative expert- 
ness in determining, within a legislative policy framework, what conduct 
ought to be treated as criminal.?® The tradition of the criminal law, in 
recent years, has been to assume that the legislature is responsible for the 


272 ABA ComMM’N ON ORGANIZED CRIME, ORGANIZED CRIME AND LAW ENFORCE- 
MENT 57 (1952). 

28 Some delegation has long been recognized in the criminal law but it has been 
assumed to be a delegation primarily to the jury and trial judge rather than to enforce- 
ment and prosecuting agencies. The great amount of penal legislation which predicates 
liability or a defense upon reasonableness, is really little more than a delegation to the 
jury or trial judiciary of the power to evaluate behavior and conclude whether it is 
such as ought, under prevailing community standards, to be subject to criminal liability. 
This decision is, of course, subject to review by the appellate court and both the exist- 
ence and nature of the discretion involved is relatively explicit. Even so, this kind of 
legislation is less often viewed as a delegation of discretion than it is another substantive 
formulation that ought to be enforced. 

It is generally assumed that the delegation of discretion in the criminal law would 
be unconstitutional. See State v. Cory, 204 Ore. 235, 282 P.2d 1054 (1955); State v. 
Pirkey, 203 Ore. 697, 281 P.2d 698 (1955); In re Olsen v. Delmore, 48 Wash. 2d 545, 
295 P.2d 324 (1956); Mitchel v. State, 157 Fla. 121, 25 So. 2d 73 (1946). See also Des- 
sIoN, CRIMINAL Law ADMINISTRATION AND Pusiic Orper 24 (1948). One of the few 
helpful discussions of the problem is Schwenk, The Administrative Crime, Its Creation 
and Punishment by Administrative Agencies, 42 Micn. L. Rev. 51 (1943). 
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definition of criminal conduct and the administrative agencies are responsible 
for discovering such conduct and subjecting persons who engage in it to 
arrest, prosecution, and conviction. Expertise relates to efficiency of investi- 
gation, apprehension, and conviction rather than to issues relating to whether 
it is desirable, under particular circumstances, to subject conduct to part or 
all of the criminal process. 

Though the tradition in the regulation of social behavior thus differs 
sharply from the tradition in the regulation of economic activity, there is 
reason to believe that, in the actual process of legislation, this distinction 
has not been consistently adhered to. Certainly the two tend to merge 
where the criminal sanction is in aid of economic regulation and the admini- 
strative agency, given responsibility of invoking the criminal sanction, also 
possesses a general rule-making power. For example, a study of the criminal 
sanction in the Wisconsin Food and Drug Act led the author to conclude: 


“In actual effect then the principal functional significance of the liability 
without fault character of the food and drug sections is not to make 
possible wholesale conviction of inadvertent offenders untinted by sub- 
jective fault; it is rather to provide widened areas of administrative dis- 
cretion within which the department of agriculture can administer and 
enforce the regulations with greater flexibility and effectiveness than 
would be possible if proof of subjective fault were necessary.” 2° 


Perhaps there is a difference in principle between the exercise of dis- 
cretion by an agency primarily responsible for economic regulation which 
uses the criminal sanction as an incident to regulation and the exercise of 
discretion by the police, but the difference, if one, is not easy to see or to 
formulate. It is not clear, for example, why the Supreme Court’s per curiam 
support of the discretionary power of the Federal Trade Commission to 
select the businessmen against whom the Robinson-Patman Act is to be en- 
forced should not apply equally to similar problems of enforcement of 
criminal law by the police. In Moog Industries v. FTC,?® the Supreme 
Court upheld the power of the FTC to put into operation a cease and desist 
order against a single firm, despite the firm’s offer to show that its com- 
petitors engaged in the same proscribed practices and that it would suffer 
serious financial loss if prohibited from engaging in these practices that re- 
mained open to their competitors. Stressing the “specialized experienced 
judgment,” the “expert understanding,” and the “special competence” of 
the Commission, the Court concluded that “the Commission alone is em- 
powered to develop that enforcement policy best calculated to achieve the 
ends contemplated by Congress and to allocate its available funds and 


29 Comment, Liability Without Fault Criminal Statutes—Their Relation to Major 
Developments in Contemporary Economic and Social Policy: The Situation in Wis- 
consin, 1956 Wis. L. REv. 625, 655. 
29° 355 U.S. 411, 78 Sup. Cr. 377 (1958). 
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personnel in such a way as to execute its policy efficiently and economi- 
cally.” 

When a Pennsylvania court was faced recently with a similar assertion 
of discretionary power by Philadelphia’s Police Commissioner in enforcing 
the city’s Sunday Blue Law, the court held his action a violation of the 
fourteenth amendment’s equal protection clause. Apparently, the Com- 
missioner’s mistake was to assert that, for lack of funds and personnel, he 
would limit initial enforcement of the Sunday closing law to large retail 
establishments.? 

A careful study of legislative attitude in relation to certain kinds of 
criminal conduct might well disclose a legislative willingness to delegate a 
measure of discretion to an enforcement agency thought to be expert in 
the matter involved. One explanation, and perhaps justification, of current, 
broadly formulated gambling statutes is that they are a delegation of dis- 
cretion to police, who have expert knowledge, to apply the statute with 
the objective of eliminating organized commercial gambling. The continu- 
ation of broadly phrased gambling statutes may well be on the assumption 
that the wide discretion thus conferred has not been abused. 


Discretion as a Consequence of the Desire To Havé The Criminal 
Code State the Ideals of the Community 


It is well known that some criminal statutes reflect the hope rather 
than the expectation that the community will conform to the standard set 
forth in the statute. Vigorous enforcement is not resorted to because, 
although there is general support for proscribing the conduct, there is 
no such support for a program of systematic enforcement. Thus statutes 
prohibiting fornication and adultery, for example, stand relatively immune 
from repeal although it can be demonstrated that they are seldom invoked 
in practice. In part their continued existence undoubtedly reflects a desire 
to reassert the validity of certain standards of morality by keeping them 
in the criminal code. In part this also undoubtedly reflects the fact that it 
is difficult to repeal such statutes because of practical legislator’s judgment 
that his vote for repeal is likely to be interpreted as a vote in favor of the 
conduct of which most of his constituents disapprove. Perhaps the most 
important reason is the lack of an adequate demonstration that harm results 
from the continued existence of such legislation. The assertion that such 
statutes give enforcement agencies the power to invoke the statute only 
against those whom they desire to convict rests upon an assumption that the 
existence of such power, within the prescribed limits, is necessarily unde- 
sirable.2° For example, a recent Wisconsin case involved a situation where 


*% Bargain City v. Dilworth, 29 U.S.L. Week 2002 (Pa. Ct. Com. Pls. June 10, 
1960). 

80 The position that criminal statutes are the arsenal available to enforcement 
officials is advanced in Arnotp, THE SyMBots or GOVERNMENT (1935). In omitting 
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a woman was charged and convicted of fornication. It appears quite clearly 
that the prosecution resulted primarily because she had agreed, and then 
refused, to testify against her hoodlum boyfriend. Is this different from the 
situation where an Al Capone is prosecuted for income tax violation pri- 
marily because of his gangster activities which are more difficult to prove? 
There is no consensus that the income tax penalty ought to be repealed. Is 
there a difference in regard to the offense of fornication? If so, it is one 
so subtle in nature it is not surprising that it is not reflected in typical state 
legislative action. It is obvious that the issue may be one of degree and that 
the power to invoke the income tax penalty selectively against persons 
suspected of other criminal conduct does not necessitate the conclusion that 
the fornication statute must be retained. But, it does mean that opposition 
to a fornication-type statute on the ground that it creates a discretionary 
power in law enforcement agencies is not a completely persuasive one when 
the total system is, realistically viewed, characterized by broad discretionary 
power.*! 


The Exercise of the Discretion Created by Design or Default 


It seems obvious that the legislature, judiciary, and criminal-law admini- 
strative agencies now share the responsibility for deciding what conduct 
is to be subjected to the criminal process. Change, if change is made, is likely 
to be only a matter of degree. Control of the discretion exercised by enforce- 
ment agencies, not its abolition, seems the only feasible alternative. Effective 
control can, in part, result from more adequate substantive law formulation. 
However, the desire of the community to prohibit conduct will probably 
continue to exceed its willingness to support enforcement; the desire to 
avoid loopholes is likely to exceed the desire for legislative supremacy in 
deciding in detail what conduct is to be subjected to the criminal process; 
and, no one thinks the English language will ever be capable of the precision 
which would be needed to make possible complete legislative pre-eminence. 

The substantive criminal law must inevitably leave broad scope for 
the exercise of discretion as to what conduct is to be subjected to the 


some sex offenses, the Model Penal Code advances the argument that such offenses are 
used for purposes of discriminatory enforcement. See Monet Pena Cope 204-10 (Tent. 
Draft No. 4, 1955). Yet, there is no adequate empirical basis for concluding that these 
offenses are more susceptible to selective enforcement than certain other kinds of 
offenses, like worthless checks, which are retained as crimes. 

31 The chief difference is one of value and conception about the function of the 
criminal law. The conclusion that sexual misconduct among consenting adults ought 
to be a matter of private morals is the primary ground for distinguishing fornication 
from other criminal statutes which are selectively enforced. So viewed, however, the 
issue becomes one of value preference, and it ought not, therefore, be surprising if a 
legislature disagrees with the Model Code proposal. 
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criminal process.®? If this is so, then it seems obvious that concern ought to 
relate to who is to exercise this discretion, how it is to be exercised, and how 
it is to be controlled to prevent its abuse. On these-central issues, too little 
has been said. 


Who Is To Exercise Discretion? 


The current assumption as to what agency ought to exercise discretion 
can be stated briefly: (a) Police are supposed to enforce the law and are 
not by training or function equipped to exercise discretion as to what laws 
are to be enforced.*? This position is often supported by police themselves 
who understandably find it easier to answer that they “enforce the law” 
than answer that they must “select those laws which are the most important, 
taking account of limited enforcement resources.” The latter approach may 
raise legal issues as well as public relations problems.’¢ (b) The prosecutor 
does have discretion as to whether to prosecute or not and, within very 
broad limits, his discretion not to prosecute is not reviewable except by the 
electorate. (c) If the prosecutor fails to reflect adequately the conscience 
of the community, this function may be filled by the grand jury or the 
trial jury. Both have the power to decline official action against the guilty 
although the right of the trial jury to acquit the obviously guilty is more 
debatable than the right of the grand jury to decline to indict. In many 
states today, however, neither the grand jury nor the trial jury is used in 
the large percentage of cases. Many of the cases which are not disposed of 
by a plea of guilty are tried to the judge sitting without a jury. The issue 
of the discretionary power of the trial judge therefore becomes important. 
(d) The trial judge clearly has the power to acquit the guilty and the rule 
against double jeopardy prevents review of his decision.2* However, it seems 


32 For an able presentation of this position by a person with rich administrative, 
legislative, and judicial experience, see Breitel, Controls in Criminal Law Enforcement, 
27 U. Cut. L. Rev. 427 (1960). 

33 This is the basic position urged in Goldstein, Police Discretion Not To Invoke 
the Criminal Process: Low-Visibility Decisions in the Administration of Justice, 69 
YALE L.J. 543 (1960). See, e.g., id. at 586: “The ultimate answer is that the police should 
not be delegated discretion not to invoke the criminal law ... . [Plolice should 
operate in an atmosphere which exhorts and commands them to invoke impartially all 
criminal laws within the bounds of full enforcement.” See also Remington, Police 
Detention and Arrest Privileges, 52 J. Crim. L., C. & P.S. 386 n.51 (1960), where other 
authorities are cited. 

34See Bargain City v. Dilworth, supra note 29b. 

35 The bibliography is extensive: Baker, The Prosecutor—Initiation of Prosecution, 
23 J. Crim. L. & Crim. 770 (1933); Baker & DeLong, The Prosecuting Attorney and His 
Office, 25 J. Crim. L. & Crim. 695, 884 (1935); Baker & DeLong, The Prosecuting 
Attorney: The Process of Prosecution, 26 J. Crim. L. & Crim. 3, 185 (1935); Baker, 
The Prosecuting Attorney: Legal Aspects of the Office, 26 J. Crim, L. 647 (1935). 

36 State v. Evjue, 254 Wis. 581, 37 N.W.2d 50 (1949). 
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equally clear that the law does not accord the judge the right to acquit one 
as to whom the evidence of guilt is sufficient 87 and that the great majority 
of judges would feel under a compulsion not to do so. The proposed section 
of the Model Penal Code, which creates a defense for de minimis violations, 
would give to the judge some discretion in deciding whether conviction is 
desirable. How great this is depends upon the principle upon which “de 
minimis” is to be measured. If the governing principle were to be the 
purpose of the legislature, then the judge’s views would be subordinate to 
those of the legislature. If, on the other hand, the principle were to be harm 
to the community or some similar test, the judge’s perception of seriousness 
would be much more important. Although a judge lacks discretion to acquit 
a guilty person, he does, in many jurisdictions, have the right to suspend 
either the imposition or the execution of sentence.’® Discretion not to 
sentence is, in a limited sense, a discretion not to treat the conduct as 
criminal although there is obviously a major difference between a decision 
not to convict and a decision not to sentence. However, the difference may 
be less in practice, where knowledge that a judge will not sentence may be 
reflected in a failure to arrest, prosecute, or convict, since enforcement 
agencies may, in most situations, see little gain in conviction unless ac- 
companied by some kind of sentence. 

In brief, the formal, legal system seems to assume that police will arrest 
all who violate the criminal law, at least until a contrary policy is established 
by the prosecutor. The prosecutor has clearly recognized discretion to 
prosecute or not to prosecute. The trial judge is bound to apply the law 
to facts without considering whether conviction is desirable, although he 
has the opportunity, in many jurisdictions, of nullifying some of the effect 
of conviction by suspending the sentence. 

In fact the process is much more complicated than it is in theory. 
Police, in the process of allocating limited enforcement resources, exercise 
a very great influence upon the decision as to what conduct is to be sub- 
jected to the criminal process. Seldom is there any very specific guidance 
given by the incumbent prosecutor, particularly where the turnover in that 
office is great as compared with a long tenure for the high-ranking members 
of the police department. The prosecutor does have a veto power but 
this is more effective in preventing enforcement than it is in causing enforce- 
ment against conduct which the police think is not serious enough to war- 
rant invoking the criminal process. The trial judge often cannot resist par- 
ticipating in the decision as to whether to treat conduct as criminal, particu- 
larly in cases where he thinks conviction is highly inappropriate. 


87 bid. 
38 The Model Penal Code gives the judge this power. Mopet Pena Cone § 6.02 
(Tent. Draft No. 2, 1954). 
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So long as this situation exists it becomes important to determine the 
basis upon which this kind of discretion is, and should be, exercised. At 
best the current system in practice can be charactérized as one of built-in 
checks and balances against the abuse of official power. At worst it can be 
viewed as one of gross inefficiency with each agency in large part nullifying 
the efforts of other agencies. 


The Basis Upon Which Discretion Is Exercised 


Unfortunately, little is known about this most important question. 
Whereas the legal system has produced a tremendous amount of carefully 
reasoned opinion dealing with what conduct is legislatively proscribed, it 
has produced practically no reasoned bases for deciding what criminal con- 
duct actually to subject to the criminal process. The police have constantly 
denied that discretion is their’s with a consequence that its exercise is not 
even acknowledged, let alone rationalized. At the other extreme, the dis- 
cretion of the prosecutor, widely recognized, has been assumed to be sub- 
ject to control only through the electorate rather than through a process of 
rationalization and accountability. Trial judges have been unable to develop 
a body of principle upon which to base judicial discretion to acquit a person 
who is guilty, because the assertion of the existence of such discretion would 
inevitably invite appellate reversal. The decision to suspend sentence is, 
like most sentencing decisions, seldom accompanied by an explanation of 
the basis of the decision. 

To assert that little is known about the exercise of administrative dis- 
cretion is not to assert that persons familiar with existing systems are un- 
aware of how those systems work. Quite the contrary is true. What may be 
asserted, however, is that there is no adequate reflection of current practice 
in a form which makes it possible to subject such practice to systematic 
study and review. This need is being increasingly served by research of 
the kind being conducted by the American Bar Foundation *® and by proj- 
ects like that of Professor Yale Kamisar, who is making a careful study of 
the exercise of discretion by prosecutors in Minnesota.*® But such research 
is only the first step. What is needed is the development of institutional 
methods which will make it possible for broad discretion to be exercised 
but in ways that are visible, subject to critical review and to methods of 
insuring that the discretion is not abused. At the present time formal 
methods of reviewing the exercise of discretion are largely non-existent. 


39For a more detailed description of the emphasis of the American Bar Founda- 
tion’s survey of the administration of criminal justice, see Remington, Criminal Justice 
Research, 51 J. Crim. L., C. & P.S. 7 (1960). The cost of the research is paid by a grant 
from the Ford Foundation. 

40 Professor Kamisar’s work, currently under way, is made possible by a grant 
from the Social Science Research Foundation. 
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Methods of Control 


The criminal justice system has elaborate controls to insure that a 
person will not be convicted unless there is adequate evidence that his con- 
duct violates a criminal statute. There must be reasonable grounds for 
arrest, probable cause to hold for trial, and proof beyond a reasonable 
doubt in order to convict. This is not, of course, to say that there is no need 
for improvement.*! But certainly great effort has been made and elaborate 
methods have been institutionalized to minimize the risk that an innocent per- 
son will be convicted. No similar methods have been devised to control 
the selection from among the guilty of those who are to be arrested, 
charged, and convicted.*? 

Mandamus, impeachment, quo warranto, and similar proceedings have 
been utilized only in cases of flagrant abuse and do not serve as adequate 
methods of reviewing and controlling discretion in the vast majority of 
instances in which discretion is exercised.4* The claim of denial of equal 
protection by a defendant can be only of limited effect unless courts are 
willing to accord to such defendants a status of a “private attorney general” 
entitled to raise broad issues of public policy.** Typically, a defendant, to 
assert successfully a denial of equal protection must show not only that he 
was prosecuted while others were not, but also that he would be in a better 
position if the others were also subject to prosecution.*® And, even if courts 
were willing to acquit defendants where it appears that enforcement authori- 
ties have adopted an impermissible classification, it is extremely difficult for 


41 Perhaps the greatest failure currently is the lack of adequate methods of pro- 
viding assistance of defense counsel. In part this failure results from the assumption that 
the function of the lawyer is limited to the issue of guilt or innocence. In fact, the 
discretionary aspects of current systems are so great that the lawyer’s function in 
this regard should be most significant. However, the failure to produce a proper con- 
ception of the discretionary process has resulted in the assumption that the task is not 
one of law; rather that the function of representation is political in the narrow sense 
of that term. 

42 This is the principal concern of Goldstein, Police Discretion Not To Invoke 
the Criminal Process: Low-Visibility Decisions in the Administration of Justice, 69 
Yate L. J. 543 (1960). Professor Goldstein suggests that a Police Appraisal and Review 
Board be set up in localities to serve this purpose. 

43See Dession, Private Prosecution: A Remedy for District Attorney’s Unwar- 
ranted Inaction, 65 YALE L.J. 209 (1955); Note, Nonfeasance: A Threat to the Prosecu- 
tors’ Discretion, 30 INp. L.J. 74 (1954); INBau & SowLe, Cases ON CriMINAL JUSTICE 34 
(1960); Note, Prosecutor’s Discretion, 103 U. Pa. L. Rev. 1057 (1955). 

44See, for example, Im re Webb, 89 Wis. 354, 356, 62 N.W. 177, 178 (1895): 
“While it may be said that the defendant is in no position to complain or take ad- 
vantage of the clemency of the court, the question at issue is one of power, involving 
serious considerations of public policy respecting the administration of criminal justice.” 


45 See People v. Darcy, 59 Cal. App. 2d 342, 139 P.2d 118 (1943). 
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a defendant successfully to make an adequate record of a discriminatory 
enforcement policy.‘ 


Summary 


Assumptions about the legislative process in relation to the criminal 
law range from an assumption that legislation can and must be totally pre- 
dominant in the substantive definition of criminal conduct, to an assumption 
that the legislative process has no major contribution to make in the field 
of correctional decision-making.‘7 Both the denial of the necessity of ad- 
ministrative discretion in determining what conduct is to be subject to the 
criminal process and the denial of the need for legislative guidance and 
control in corrections oversimplify the issues involved. The current sub- 
stantive criminal law is such that it is essential and inevitable that a great 
deal of discretion must be exercised in deciding what conduct to subject to 
the criminal process. The current realities of the legislative process are such 
that efforts at legislative revision and recodification are likely to produce 
only changes of degree, and the necessity for the responsible exercise of 
discretion will continue to be of vital importance. In light of these factors, 
it would appear both necessary and feasible to develop.through legislation 
an adequate set of principles and criteria which, while recognizing the 
necessity and desirability of administrative discretion, will also channel and 
control such discretion to insure a proper degree of responsibility. 


46 This fact is obvious in People v. Winters, 171 Cal. App. 2d 876, 342 P.2d 538 
(1959). 

47 The Model Penal Code contains proposals relating to sentencing, probation and 
parole. These proposals have created a great deal of controversy. See, for example, 
Rubin, Sentencing and Correctional Treatment Under the Law Institute’s Model Penal 
Code, 40 A.B.A.J. 994 (1960), and the response to the criticisms in Wechsler, Sentenc- 
ing, Correction, and the Model Penal Code, 109 U. Pa. L. Rev. 465 (1961). 














THE SENTENCE—ITS RELATION TO 
CRIME AND REHABILITATION 


BY JAMES V. BENNETT * 


IN A BOOK honoring as keen a legal scholar as Dean Harno we must 
immediately cut through the time-honored shibboleths and platitudes about 
stopping all crime by swift trial and certain punishment. With his incisive 
wit, Dean Harno would also be the first to pass over an article that at- 
tempted to place responsibility for crime control solely or even in large 
measure on the judges, prosecutors, and policemen. “The assumption is that 
crime control is a question of law,” he once wrote. “This is an assumption 
that should be re-evaluated.” ? 

Even though crime may be rooted largely in social maladjustments, 
personality disorders, and the struggle for economic survival or superiority, 
we should not be discouraged in our efforts to find a better method of 
grinding out the grist that crams our courts. Society can gain a measure 
of protection by dealing intelligently with the persons convicted in our 
courts, even though they form only a relatively small fraction of that body 
of persons who prey upon our society in one way or another. 

Unfortunately, present experience suggests that the courts are gov- 
erned by individual and varying philosophies of crime control rather than 
by an orderly and consistent approach for the judiciary as a whole. This is 
understandable in view of the lonely pinnacle judges occupy and their 
varying backgrounds, culture, and experience. Honest differences of opinion 
and point of view are to be expected and resolved. 

For the crime of income tax evasion, for example, some judges impose 
only fines. Other judges impose only probation terms. And some judges 
impose only prison terms.? Even within these categories of dispositions 
there are wide disparities. The prison terms, averaging less than seventeen 
months, range from one day to about ten years, with the length bearing 
little relationship to the magnitude of the offense, the characteristics of the 
offender, or even the consideration of the public welfare. In 1960 one tax 


* JAMES V. BENNETT. A.B. 1918, Brown University; LL.B. 1926, 
George Washington University; Doctor of Laws (hon.) 1950, Brown 
University; Doctor of Hurmanics (hon.) 1955, Springfield College; 
President’s Award for Distinguished Federal Civilian Service; Director, 
United States Bureau of Prisons. 


1Harno, Some Significant Developments in Criminal Law and Procedure in the 
Last Century, 42 J. Crim. L., C. & P.S. 427 (1951). 

* Address by District Judge George H. Boldt, Criminal Sentencing Institute, 
Colorado University, July 16, 1959. 
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accountant received a term of 31 years and 31 days in successive sentences 
on a number of indictments after he managed to arouse the ire of the trial 
judge.® ; 

In the same year another defendant convicted on a drug charge and 
given a 20-year sentence succeeded upon appeal in getting a retrial; again 
found guilty he was again sentenced and given, this time, 40 years.* The 
risk taken by one who appeals his case is also illustrated by the kidnapper 
who received a life sentence at his first trial and the death penalty on his 
second trial.** 

With the above defendants having been given their “just desserts,” a 
youth with a sex offense record received a sentence of 98 days for robbing 
a bank of $5,000.5 A 30-year-old man with repeated convictions for car 
theft and burglary was committed to a federal institution on a 6-month 
sentence.* His immediate reaction upon reaching the institution was the 
joyful comment, “Six months ain’t nothin’.” 

One suspects that these defendants, regardless of their misfortune or 
fortune to receive the extreme in severity or leniency from the courts, 
emerged from their respective experiences with their respect for the law 
somewhat the worse for wear. Nor do these cases promote respect for the 
law in the ordinary citizen, or even the professional lawyer, who hears 
about them. 

A few lawyers and judges claim that such cases are isolated and rela- 
tively rare, but their argument is refuted by the countless examples of 
this kind that can be cited. Statistics alone show that last year in the 
federal district courts the proportion of convicted defendants placed on 
probation ranged from 69 per cent in New Hampshire, to 17 per cent in 
Eastern Louisiana. For the single crime of forgery, an offense involving 
remarkably similar circumstances and individuals, the districts of Western 
Arkansas and Western Oklahoma gave average terms of 58 and 63 months 
respectively, while Maine and Southern New York imposed average terms 
of 9 months. (I recall one hapless first offender, a former Army officer, 
who came before the wrong court and received a term of 18 years for a 
few checks involving relatively small sums.)? For auto theft, again an 
offense which involves substantially similar factors, Southern Iowa and 
Wyoming imposed terms averaging slightly in excess of 46 months in each 


® United States v. Gilbert, Crim. No. 27,865, S.D. Cal., Jan. 22, 1960. 

*United States v. Euziere, Crim. Nos. 17,512 and 17,920, W.D. Okla., April 11, 
1958. 

“United States v. Robinson, 144 F.2d 392 (6th Cir.), cert. denied, 323 US. 789, 
65 Sup. Ct. 311 (1944), rehearing granted, 323 U.S. 808, 65 Sup. Ct. 552 (1945). 

5 United States v. Visceglia, Crim. No. 28134, S.D. Cal., Jan. 25, 1960. 

6 United States v. Dean, Crim. No. 28101, S.D. Cal., Feb. 1, 1960. 

7 United States v. Larsen, Crim. No. 1986, N.D. Ind., Nov. 14, 1956. 











502 CURRENT PROBLEMS IN CRIMINAL LAW [Vor. 1960 


jurisdiction, but Western New York and New Hampshire imposed terms 
averaging slightly in excess of 11 and 13 months respectively.® 

The federal courts cannot be singled out for criticism on this score. 
The same situation exists in the state jurisdictions. The median time served 
by all persons sentenced to prison for felonies in Vermont is 9 months, but 
in Illinois and the District of Columbia it is 31 months. The average offender 
convicted of rape in New Jersey serves 19 months, but in the neighboring 
state of New York he serves 40 months. Murderers, on the average, serve 
less than 3 years in Texas, but more than 12 years in Ohio.® And so it goes. 

The picture shown by the statistics is bad enough, even though the 
use of averages and medians conceals the actual extremes in leniency or 
severity. It is only when one examines the individual cases, such as those I 
have cited, that the disparities become evident in their inherent challenge 
to “equal justice under law.” 

The circumstances which create the disparities seem identifiable, al- 
though the solution to the problem is less clear. To a very large extent 
they stem from the fact that the courts, like other members of the legal 
profession and the general public itself, do not agree on what purpose or 
purposes a sentence should serve. That disagreement is directly reflected in 
the different types of sentences that are imposed even upon offenders who 
are quite alike in their backgrounds and offenses. 

Although many of us have abandoned the idea that the purpose of a 
sentence is to inflict pain and suffering on the miscreant, there are still 
some courts who remain emotionally convinced that the prime function 
of the sentence is to punish the criminal. With more validity other judges 
hold that the sentence should be severe enough to deter others from com- 
mitting similar crimes. Some courts, like so many police administrators, 
declare that criminals should be committed permanently in order to in- 
capacitate them from further crimes. And other courts, remembering that 
most offenders in actual fact do come out of prison some day, say that the 
sentence should be so formulated as to promote the rehabilitation of the 
individual prisoner. 

It would be arbitrary to say that these opinions are either completely 
right or completely wrong. Even the most objective social scientist would 
hesitate to deny that the criminals who were so twisted in their social and 
personal values as to perpetrate the Greenlease kidnapping deserved punish- 
ment. The rising rate of bank robberies in this nation suggests that some 
means of deterrence is needed. For the sake of the nation’s well being, the 
usual comment is, such racketeers as narcotics king Vito Genovese are 


8 Administrative office of United States Courts, unpublished report covering dis- 
position of defendants during fiscal year 1959. 

®FepeRaAL Bureau OF Prisons, NATIONAL PrIsoNER Statistics (to be published) 
(prisoners released from state and federal institutions 1954, 1955, and 1956). 
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irredeemable menaces who ought to be kept in prison for the rest of their 
lives. And for equally good reasons the bulk of offenders who are con- 
victed of such relatively minor and non-violent types of crime as car theft 
ought to be subjected to the rehabilitative influences of the law. 

It seems apparent then that the four major purposes of the sentence 
are not contradictory. Each has its role to play in the sentencing process. 
But the relative weight given to each of these considerations varies from 
one offender to the next. Therefore, the problem of judicial discretion in 
the determination of a sentence is that of balancing the requirements of the 
law with the characteristics of the individual offender. In this respect ex- 
perience has taught us a paradoxical but sad lesson, that reliance on the 
humanitarian motivation or sense of conscience of the judge is not enough 
to insure the most appropriate disposition of the offender. For that reason 
we must include within the framework of the penal codes such devices and 
techniques as will contribute most effectively toward individualizing the 
sentencing process. 

Has the defendant been driven to his crime under the spur of virtual 
economic necessity? This is certainly the case with some of the back- 
country moonshiners who have been committed to our federal prisons. 
Has his crime been motivated at least in part by the fact that some mental 
or physical defect has handicapped him in his efforts to get a steady job or 
even obtain the acceptance of society? Our prisons are well-populated 
with these unfortunates. Or has the offender’s crime stemmed from calcu- 
lated greed and a desire for gain at whatever the cost to others? A good 
many of our tax offenders and perhaps the bulk of our confidence men fall 
into this category. 

Then there is the purely situational offender whom the press of cir- 
cumstance and events pushed almost unwittingly into conflict with the 
law. The alcoholic, more in need of clinical treatment than of imprison- 
ment. The senile, whose domiciliary care can more readily be undertaken 
by a community agency than by a jail. The sociopath, whose tendencies 
and crimes now virtually dictate, in the absence of any dependable knowl- 
edge concerning the cause of his blindly impulsive conduct or how to 
treat it, that he be kept almost indefinitely in confinement. And the human 
flotsam, drifting into and out of communities, into and out of jails and 
prisons. 

It is at this point, in the fine distinctions to be made in evaluating the 
factors of the individual case, that the background and personality of the 
judge enter so influentially into the sentencing process. Few persons come 
from a more distant end of the social pole from the typical violator than 
do the men who sit on the benches of our courts. I do not agree with the 
comment that, “The flight of the judge into the world of pseudo-exact 
paragraphs of the law, this puzzling horror with which the learned jurist 
tries to avoid the understanding of the motive of the crime, signifies but a 
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flight from personal responsibility.” 1° But I do agree that the courts must 
become more fully acquainted with psychiatry, medicine, sociology, and 
other branches of non-legal knowledge, if they are to carry out the sentenc- 
ing function on a basis which is fair both to the individual defendant and 
to society.!! 

The personality of the judge is often a potent factor which can out- 
weigh the more factual data available to him in arriving at a sentence 
determination.!* His emotional reaction when some facet of the crime or 
the defendant’s demeanor strikes a sensitive chord in his personality make-up 


10 ALEXANDER & STAUB, THE CRIMINAL, THE JUDGE AND THE PuBLic 17 (1956). 


11'Warner & Casot, Jupces AND Law Rerorm 162 (1936) (Harvard University 
Press, Cambridge, Massachusetts) : 

“The typical Superior Court Judge is a law school graduate whose training aimed 
to make him an expert in legal problems, either as a practicing lawyer or as a judge. 
Probably no part of the curriculum dealt even remotely with the problem of the con- 
victed defendant. After graduating from law school the future judge nearly always 
engages in civil practice, so that by the time he is appointed to the bench he has acquired 
a thorough understanding of the issues arising out of commercial and business trans- 
actions and usually also a certain skill in trying civil cases before the courts. He has 
probably learned very little about criminals and criminal trials. In fact, the more suc- 
cessful he has been in private practice, the more likely he is to have specialized solely in 
civil business and civil trials. When he gets on the bench he will spend most of his time 
trying civil cases and much less time in ruling on questions of law in criminal cases. He 
will probably not sentence in the course of a year more than a few criminals charged 
with serious offenses. Sentencing will thus be a mere side-line to his regular and to him 
more important work. 

“Tt is hardly surprising, therefore, that most judges make little effort to become 
expert in it. Very few go about with probation or parole officers to see how treatment 
works out in practice, or keep abreast of the literature on the treatment of offenders. 
The wardens and superintendents of the various .. . penal institutions often invite judges 
to visit their institutions, but very few ever accept. The annual congresses of the 
American Prison Association and the American Probation Association are seldom at- 
tended by judges. In fact, the public conception of the functions of a judge is such 
that no one expects him to attend. Thus every influence in a judge’s career tends to 
minimize the importance of the sentencing function as compared with that of the cor- 
rect determination of guilt or innocence, whereas both are equally important. 

“Tt is natural, therefore, that judges should give no great weight to psychiatry, 
medicine, sociology, and other branches of non-legal knowledge in determining what 
sentence to impose.” 

12 DiensTeIn, ARE You Guitty? 90 (1954) (Courtesy of Charles C Thomas, Pub- 
lisher, Springfield, Illinois) : 

“Among judges, just as among any group of human beings, will be found the wise 
and the stupid, the competent and the incompetent, the idler and the worker, the 
learned and the ignorant, the protector of human rights and the despot, the honest and 
the dishonest, the craftsman and the bungler, and the political hack. Some of our 
judges are senile; some are alcoholic; some sleep on the bench; some are so unfit they 
cannot write their own decisions. 

“Judges are lawyers. They are usually middle-aged when they assume their judicial 
robes. They are equipped, like every human being, with a background of experiences 
complete with emotions, prejudices, capabilities and limitations. On some days they are 
alert, wide-awake, and can give to the case on trial the very best that is in them. On 
other days they are tired, nervous, ill, worried or just in a bad humor. As a result their 
work will suffer and perhaps the quality of justice.” 








WInTER] THE SENTENCE 505 


may bring about a wildly inappropriate sentence. One student of judicial 
behavior has noted that with reference to sex crimes, for example, one 
otherwise severe judge becomes lenient while another in a middle position 
with reference to other crimes becomes very severe in sentencing sex 
offenders." 

That some judges are arbitrary and even sadistic in their sentencing 
practices is notoriously a matter of record. By reason of senility or a 
virtually pathological emotional complex some judges summarily impose 
the maximum on defendants convicted of certain types of crimes or all 
types of crimes. One judge’s disposition along this line was a major factor 
in bringing about a sit-down strike at Connecticut’s Wethersfield Prison in 
1956.14 There is one judge who as a matter of routine always gives the 
maximum sentence and who of course is avoided by every defense lawyer. 
If they have the misfortune of having their case arise before him they lay 
the ground for appeals since experience has indicated the appeals court is 
sympathetic and will, if possible, overturn the sentencing court. I know 
of one judge who continued to sit on the bench and sentence defendants 
to prison while he was undergoing shock treatments for a mental illness. 

The unfortunate fact is that the sentenced offender has no redress 
against emotionally-dictated and unfair judicial sentencing actions. Ac- 
cording to Assistant United States Attorney General George Doub, the 
United States is “the only country in the free world where a sentencing 
court need give no reasons for the imposition of a sentence . . . the only 
country in the free world in which there is no appellate review of the 
punishment imposed by the trial court.” 15 

The federal circuit courts have generally held that they have no 
authority to modify or vacate a sentence as long as it is within statutory 
limits. The Tenth Circuit confirmed this position in 1959. When a 51-year- 
old defendant appealed a 52-year sentence (made up of consecutive sen- 
tences on 14 counts of an indictment charging him with violations of the 
Narcotics Control Act of 1956 and carrying no eligibility for parole) on 
the grounds that the sentence was cruel and unusual punishment prohibited 
by the eighth amendment, the court held that while under the circumstances 
the sentence was greater than should have been imposed, the court had no 
power to modify it. In a dissent, Chief Judge Alfred P. Murrah stated 
that since the entire court agreed that the sentence was excessive the 


18 Gaudet, The Sentencing Behavior of Judges, ENcycLoPEDIA OF CRIMINOLOGY 
(1949). 

144Brecher, Why Judges Can’t Sleep, 96 Sat. Eve. Post, June 13, 1957, p. 96. 

15 Address by U.S. Assistant Attorney General Doub, annual meeting of American 
Bar Association, Miami Beach, Florida, August 1959. See also address by Professor B. J. 
George, Nineteenth Annual Conference of the Federal Judges of the Sixth Judicial 
Circuit, University of Michigan Law School, Ann Arbor, Michigan, June 5, 1958. 
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sentence should have been modified, either by the circuit court or by the 
district court.’® 

The calendars of the courts of appeal are crowded with cases which 
have little merit other than an entreaty to the court to find some basis on 
which a Draconian sentence can be upset. Reliable figures indicate that 
forty to fifty per cent of the time of the appeals court is required to review 
cases which would not be there had a reasonable sentence been pronounced. 
After giving a number of examples of this type, Chief Judge Simon Sobeloff 
of the Fourth Circuit Court of Appeals said: 


“Such fantastic vagaries tear down the mightiest sanction of the law— 
respect for the courts. We have good and wise men on the bench, but 
not all are wise and good; and even the best and most prudent, being 
human are like Homer, sometimes likely to nod. The truth is that 
passing sentence is too delicate and too powerful a function to lodge in 
any man’s hands entirely unsupervised.” 17 


Some tentative steps have been taken to permit prisoners to appeal 
sentences on the ground of excessiveness. In Massachusetts for the past 18 
years a defendant sentenced to the state prison can make this appeal to 
the Appellate Division of the Superior Court. This division, comprised of 
three superior court judges, may after reviewing the sentence of the court 
either reduce the sentence or increase it. According to experts who have 
studied the system, and according to the appellate division itself, this 
method of sentence review has brought about better sentencing and has 
worked so well that it has incurred no criticism from the prosecutors, the 
courts, the press, or the public.1* Two years ago the State of Connecticut 
enacted a similar law, and the results are said to be equally good so far. 

During the Eighty-sixth Congress, Senator Roman L. Hruska intro- 
duced a bill which would authorize convicted federal offenders to make 
similar appeals to the circuit courts.1® This proposal is presently being 
studied by the Judicial Conference of the United States, and Senator Hruska 
intends to press for hearings and congressional consideration of this legis- 
lation in the Eighty-seventh Congress. Amended by a proviso which would 
authorize the circuit courts to increase the sentence as well as to decrease 
the sentence, in the interests of equity both to the Government and to the 
defendant, this legislation has the support of many who are in search for 
better sentencing methods. 

The obvious shortcomings which presently mark our system of judicial 


16 Smith v. United States, 273 F.2d 462 (10th Cir. 1959). 

17 Address by Solicitor General Simon E. Sobeloff, American Bar Association 
Annual Meeting, Chicago 1954. 

18 Report by Hon. Sanford Bates to Director J. V. Bennett, Federal Bureau of 
Prisons, February 10, 1958. 

19S. 3914, 86th Cong., 2d Sess. (1960). 
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sentencing have inevitably stimulated the suggestion that this function should 
be taken completely out of the hands of the courts. In California this sug- 
gestion has been implemented in the form of the Adult Correction Au- 
thority, an administrative board which fixes the term of imprisonment 
within 6 to 18 months after the prisoner’s commitment. However, in view 
of the political considerations which presently dominate the selection of 
parole, pardon, and other types of boards in so many state jurisdictions, it 
seems likely that such boards would be no more qualified by training and 
background to fulfill the sentencing function than the judges. And there 
is every prospect that the board would be even less qualified. Further, 
there is much merit in the observation of Federal Judge Merrill E. Otis 
that, “The judge and jury may not arrive at judgments which are always 
perfect, but they reach and make known their judgments in open court, 
in the public eye, in the bright light of day.” 2° This writer believes that 
sentencing is a judicial function, and in view of the procedural complexities, 
imperfect judgments, and political coloration of so many present boards 
and commissions, this function should remain in the hands of the judges 
at least for the foreseeable future. 

But we can and should raise the standards of judicial sentencing. One 
way in which this can be done is to integrate the administration of criminal 
justice. At present, as Lester B. Orfield has written, “The defendant is 
divided up among the sentencing court, the prison authorities, and the 
parole board.” 24 And in the words of New Jersey’s former Commissioner 
of Institutions and Agencies, William Ellis, “Actually the modern prison, 
with its medical, psychological, psychiatric, vocational and allied services, 
secures a more intimate appraisal of the individual than is normally available 
to other officials.” 2? 

The Congress of the United States has recognized this principle. In 
a 1958 statute it authorized the federal courts to commit particularly diffi- 
cult sentencing cases to the Attorney General’s correctional institutions 
for diagnostic assistance and sentencing advice.?* These individuals are 
studied in the institutions for a period of from 3 to 6 months, and after the 
courts study the diagnostic data and sentence recommendations furnished 
by the Director of the Bureau of Prisons, they impose final sentences. This 
procedure has been used to the limit of the resources of the Federal Prison 
System since the enactment of this statute, and the results have received 
the enthusiastic endorsement of federal judges in all parts of the nation. 

On one such occasion, for example, the court sent to our Terre Haute 


20 Otis, The Proposed Federal Indeterminate Sentence Act: One Judge’s Views, 5 
Fed. Probation, Oct.-Dec. 1941, p. 3. 

21 OrFIELD, CRIMINAL ProcepURE From Arrest TO APPEAL 543 (1947). 

22 Ellis, Proposed Law Makes Possible Integration of Sentencing and Classification 
Philosophy, 5 Fed. Probation, July-Sept. 1941, p. 25. 

23 Celler-Hennings Act § 3, 72 Stat. 845, 18 U.S.C. § 4208(a) (1958). 
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penitentiary for observation a former police officer who had committed a 
series of bank robberies.2 Our psychiatrists found that he had a bizarre 
fantasy life, imagining himself to be the “Black Phantom.” Dressed in a 
dark cloak and hat, he would often spring out of the darkness of an alley 
and brandish his arms at a passing drunk. There were other psychiatric 
aspects to the case and our examiners made a diagnosis of “schizophrenic 
reaction, paranoid type.” Because his recovery from this mental illness was 
problematical, his offense extremely serious, and the commnity had to be 
protected, the Bureau of Prisons recommended a 25-year sentence. The 
court gave him 20, under another new and significant sentencing procedure 
enacted by the Congress in 1958.75 

This statute was based on the principle that the determination of the 
time to be actually served by the convicted defendant must be shared 
between the courts, the correctional institutions, and the parole boards. 
Prior to 1958 the federal sentencing procedures were extremely rigid. The 
court could fix only a maximum term under statutory limitations and the 
prisoner automatically became eligible for parole at the end of one-third 
of this term,?* thus tying the hands of the correctional authorities in moti- 
vating the prisoner to work toward a meaningful goal and restricting the 
parole board in its efforts to release the prisoner at a propitious time.?7 The 
1958 statute let the old procedure stand, but it also authorized the federal 
courts to fix eligibility for parole at any point up to one-third the imposed 
maximum or, more importantly, to specify that this decision would be made 
by the Board of Parole. 

This new procedure has been helpful in a number of ways. By seeking 
to relate the prisoner’s release to his actual readiness for community life, 
it effectively minimizes possible inequities and yet preserves the court’s 
dual concern for the public safety and for the rehabilitation of the offender. 
For the prisoners sentenced under this indeterminate procedure our prison 
staffs can set definite goals and, with the incentive of a possible parole with 
the achievement of those goals, the prisoners quickly realize that they must 
take maximum advantage of the rehabilitative opportunities of our insti- 
tutions. This procedure also guarantees that when these prisoners are re- 
leased on parole they will be controlled in the community under the super- 
vision of probation officers for a sufficient length of time to demonstrate 
their fitness for community life. 

The procedure has other incidental advantages of social value. It made 
possible the release of one prisoner, dying of cancer, so that he could spend 
his last days at home. When another prisoner was found to have leprosy 


24 United States v. Burke, Crim. No. 36922, E.D. Mich., Oct. 8, 1958. 

25 Celler-Hennings Act § 3, 72 Stat. 846, 18 U.S.C. § 4208(b) (1958). 

26 65 Stat. 150 (1951), 18 U.S.C. § 4202 (1958). 

27 Devitt, Improvements in Federal Sentencing Procedures, 24 F.R.D. 147 (1959). 
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shortly following his commitment to the Atlanta penitentiary, the pro- 
cedure enabled the Board of Parole to release him as soon as arrangements 
had been completed for his admittance to the United States Public Health 
Service Hospital at Carville, Louisiana. 

Curiously, along with the increasing inclination on the part of the 
public, the courts, and even our legislative bodies to recognize the problem 
of sentence disparities and to support attempts to do something about it, 
there has been a persistent and occasionally successful movement to remove 
sentencing from the discretion of the courts and vest it in legislative fiat. 
In the federal jurisdiction, for example, a law prescribing a mandatory 
25-year sentence for all defendants convicted of armed postal robbery was 
enacted during the 1930’s.28 Several of the Internal Revenue statutes con- 
tain minor penalties of a mandatory nature.”® But in 1956 there was enacted 
the Narcotics Control Act,?° a sweeping statute which not only dictated 
long mandatory terms for violators but also denied them eligibility for 
parole, regardless of any efforts they might make to straighten out their 
lives under the rehabilitative influences of prison programs. The provisions 
of this statute permitted no discrimination between defendants, the circum- 
stances surrounding their offenses, and their relative roles in the narcotics 
traffic as major racketeers, small-time peddlers, or the actual victims, the 
addicts. 

This law, in its very inflexibility, produced inevitable disparities. With 
no demonstrable compensating advantages in terms of deterrence, this law 
has made a travesty of our concepts of justice as far as it concerns the de- 
fendants sentenced under its provisions. One epileptic youth was sentenced 
to life in prison for selling narcotics; *! he is the only lifer in the Federal 
Prison System who is not eligible for parole, and there are many other lifers 
whose crimes—including multiple murder—were much more heinous. A 
colored disc jockey, a first offender, was sent to prison for 50 years.8? A 
garment factory clerk, a first offender, got 40 years.3* A hat check girl, 
a first offender, got 40 years.34 An addict, who had a prior record which 
did not involve narcotics, was sent to prison for 80 years! *5 

If these defendants had robbed banks at gunpoint they would have 
received sentences of 10 or 15 years; if they had organized themselves into 
a gigantic conspiracy to rig prices, they could get at most one year. As it 
is, these drug victims have only the prospect of spending the rest of their 


°862 Stat. 797 (1948), 18 U.S.C. § 2114 (1958). 

29 Int. Rev. Cope or 1954, §§ 7262-67, 7270. 

30 Narcotics Control Act of 1956, INT. Rev. Cope or 1954, § 7237. 

31 United States v. Zaragoza, Crim. No. 25781-CD, S.D. Cal., May 17, 1957. 
82 United States v. Young, Crim. No. 25738-CD, S.D. Cal., May 27, 1957. 

33 United States v. Anthony, Crim. No. 25800-CD, S.D. Cal., June 10, 1957. 
34 United States v. Hamer, Crim. No. 25885-CD, S.D. Cal., June 17, 1957. 
35 United States v. George, Crim. No. 25775-CD, S.D. Cal., May 27, 1957. 
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lives in prison. With interminable sentences and no possibility of parole, 
these offenders are accumulating from year to year in the federal prisons 
and now compose the second largest group of prisoners, their number ex- 
ceeded only by the car thieves. They have utterly no incentive to improve 
themselves in prison, and their very presence, bulking ever larger, is creating 
a formidable handicap and a discouraging atmosphere for the prison staffs 
who are doing their best to rehabilitate both the narcotic offenders and the 
many other types of prisoners in our institutions. The sentences in the nar- 
cotic cases, instead of promoting the rehabilitation of the offender and the 
public safety, are proving to be socially destructive in their effects. 

Despite this serious set-back, continuing efforts to improve sentencing 
standards in the federal courts have been made, with the backing and 
support of the Congress of the United States. The Congress, in the omnibus 
1958 Celler-Hennings Act, authorized the courts to convene sentencing 
institutes or seminars in order to develop a “formulation of sentencing 
principles and criteria which will assist in promoting the equitable ad- 
ministration of the criminal laws of the United States.” 86 The federal 
judiciary has acted on this congressional suggestion. In 1959 it held a 
sentencing institute at Boulder, Colorado, which was attended by federal 
judges from every part of the nation, correctional administrators, and law 
enforcement officials. Many of the issues which have accounted for sen- 
tence disparities were identified at this institute, and subsequent seminars 
in various circuits have endeavored to explore those issues. A further de- 
velopment of this institute program in order to hasten the resolution of 
the divergent views currently held by the various federal judges is being 
planned by the Administrative Office of the United States Courts and the 
Department of Justice. 

A number of individual federal judges have sought in various ways 
to improve the consistency and appropriateness of their own sentences. 
Some judges, like Judge George H. Boldt of Tacoma, Washington, keep 
records of their sentences in various types of cases so that their future de- 
terminations will be in line with their past actions. Other judges study 
the statistics on sentencing in order that their own sentencing practices 
may be comparable to those of their colleagues. Chief Judge Theodore 
Levin of the eastern district of Michigan gathers the judges of his district 
together periodically to discuss the sentences to be imposed on individual 
defendants in current cases. More judges than ever before are visiting the 
correctional institutions to study diagnostic and treatment resources on 
the spot. 

Another significant step toward advancing the rehabilitative role of 
the sentence seems to be augured by the development of the American 
Law Institute’s Model Penal Code. One lone voice purporting to represent 


3628 U.S.C. § 334 (1958). 
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the correctional field has complained that the Code will have the effect of 
extending the length of sentences for crime and thus frustrating their 
rehabilitative objective. This self-appointed spokesman for corrections has 
passed over the fact that the Code has unreservedly endorsed tne inde- 
terminate principle and would thus give the parole boards even greater 
latitude in determining when prisoners may be paroled. 

That the pivotal nature of the sentence in the rehabilitative process 
has been widely recognized is inherent in the present concern over the 
prevalence of sentence disparities, and this common recognition in itself 
represents a substantial advance. It has brought about much research and 
the collection of a great body of data and opinion. The judges are getting 
together to work out a higher degree of consistency in their sentencing 
philosophies and practices. The courts, the correctional administrators, and 
the parole boards are trying to develop a teamwork approach in their 
respective tasks. More than half of all convicted offenders in the state and 
federal courts of the nation are now being sentenced under some form of 
indeterminate sentence.3?7 But the problem of sentence disparities remains 
acute, and its resolution still lies in the future. 

It seems likely that justice can never be reduced to a precise formula. 
It seems likely that justice will persist in being an elusive quality to attain 
in its perfect state. It seems likely that justice will continue to be dispensed 
in the form of sentences formulated by individuals or groups of individuals 
who cannot entirely separate their decisions from their emotions. And yet, 
to quote Representative Emanuel Celler, chief draftsman of the epochal 
new federal sentencing law, “Certainly we must agree that drawing up a 
prescription to cure a warped mind, deter a heedless aggressor, or redirect 
the chaff of our highly competitive society is no job for amateurs.” 38 The 
American legal profession already has the requisite knowledge and ability 
to bring about the goal of “substantial justice,” a moderate and reasonable 
goal entirely within its purview. The greater problem of crime control, 
as Dean Harno has implied, lies within the province of the society as a 
whole and the cultural standards it ultimately comes to embrace. 

A higher degree of consistency in our sentencing philosophies and 
practice is realistically feasible, and once achieved it will promote a more 
universal respect for the law and for those engaged in its various branches. 
The law deals with the core values of our society, above all with justice, 
and hence the judiciary and its associates in the administration of justice 
have a moral responsibility to wipe out the common disparities that are so 
conspicuously evident in present-day sentencing. They cannot and should 
not be rationalized away. 


37 Tappan, Sentencing Under the Model Penal Code, 23 Law & Contemp. Pros. 
531 (1958). 

38 Celler, An Expression of Congressional Interest in the Federal Sentencing Insti- 
tute, 24 Fed. Probation, June 1960, p. 3. 








LEGAL DEFINITION OF OFFENSES BY 
CHILDREN AND YOUTHS 


BY SOL RUBIN* 


THE HISTORY OF THE DEVELOPMENT of juvenile court law has 
been principally procedural, and, for the most part, it has been a develop- 
ment of the appellate courts rather than statute. The courts having estab- 
lished the constitutionality of juvenile court law, having granted the 
validity of informal procedure, without juries, without the right to bail, 
culminating in a non-criminal adjudication, went on in recent years to 
details of due process—the needs of notice and adequacy of petitions, evi- 
dence, and hearings procedure.! 

Less attention has been given to the substantive parts of juvenile court 
laws, the law of juvenile delinquency, principally, perhaps, because this 
was almost entirely a matter of statute. But there have been some changes. 
Perhaps it is timely to examine them, and to see where they should point. 


JuventLte DELINQUENCY 


Some years ago in an article? I pointed out—and others have also— 
that juvenile delinquency is what the law says it is, and that commonly the 
laws declare that all sorts of acts constitute delinquency; not only violations 
of law, but truancy, bad companions, willful disobedience of parents, etc., 
not excluding, in some jurisdictions, swearing and smoking. (It seems a 
little silly that some of the language of a judge among judges, for example, 
should be an offense when used by a boy among boys.) I urged there—as 
others have—that the definition of delinquency be narrowed down, perhaps 
to violations of law only. 

This approach seeks to achieve two effects, both serving the same 
purpose and principle. The function of the concept of juvenile delinquency 
is to remove child law violators from the criminal court to a less traumatic 
setting, but one which is at least as well able to offer treatment to the 
child and protection to the community. When the definition of delinquency 
includes a variety of conditions and behavior that are not violations of law, 
it does not serve to remove children from the criminal court to the juvenile 
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court, but rather to bring children into juvenile court who would not be 
answerable in the criminal court, or any court, for their behavior. 

Secondly, the insistence that delinquency be -limited to violations of 
law is usually joined with the insistence that there be no exceptions to the 
violations over which the juvenile court has jurisdiction. Those who favor 
defining many childish patterns as delinquency usually also favor excluding 
the serious offenses from juvenile court jurisdiction. Some jurisdictions 
exclude capital offenses, some exclude felonies carrying a certain penalty 
(as, offenses punishable by imprisonment for ten years or more). In a few 
jurisdictions, any violation may be tried in the criminal court. In all juris- 
dictions, older children committing more serious violations may be trans- 
ferred to criminal court. 

The new Standard Juvenile Court Act? has made a definite advance 
in this regard. Indeed, the principle just stated seems to express the basic 
morphology of the act, its guiding form. Although the act is widely dis- 
seminated, this point is only one of many new provisions, and it is well to 
emphasize it. For the first time, the only act that constitutes delinquency is 
a violation of law.‘ It is true that the act does not use the term “delinquency,” 
the comment to the section declaring that “the present form accords with 
the philosophy that, in dealing with the child as an individual, classifying 
or labeling him is always unnecessary, sometimes impracticable, and often 
harmful.” However, whereas formerly all dispositions were applicable to 
all children within the jurisdiction of the court, under the new act a neg- 
lected child (the act does not avoid the term “neglect”) may not be com- 
mitted to “an institution primarily for the care and treatment of minors 
committed under subdivision 1” '—i.e., law violators. That is, a neglected 
child may not be committed to a training school. 

This trend is also evident in new juvenile court laws generally. As 
juvenile court law revisions are enacted, the definitions gradually become 
simpler, adding little beyond violation of law. 


“INCORRIGIBLE” 


Although the Standard Act limits section 8, subdivision 1 to law 
violators, the neglect subdivision (section 8, subdivision 2) includes juris- 
diction over a child “who is beyond the control of his parent or other 
custodian.” Such jurisdiction is generally found in juvenile court laws, but 
usually in the delinquency definition, and such children may be committed 
to training schools. The term “incorrigible” appears in some acts. The 
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Standard Act position is that they should not be committable to training 
schools, but should be treated as are other neglected children. 

The comment on this (each section of the act is followed by an ex- 
planatory comment) reads: 


“Neither the usage adopted in this draft nor the use of the ‘delinquency’ 
and ‘neglect’ labels properly classifies those children who are more at 
war with themselves than with the community—children who come 
within subdivision . . . 2c of this section. No term for this group is in 
general use. Those who preferred the use of the delinquency-neglect 
labels did not wish to have these children categorized as delinquents.” 


I should like to suggest an approach to this category other than finding 
a name for it. Inventiveness in new names for children in trouble does not 
usually help matters. I do not think, for example, that anything very worth- 
while was added by a state legislature which a few years ago passed a 
juvenile court law with the terms—in addition to “delinquency” and “neg- 
lect”—‘“miscreant,” “wayward child,” “traffic offender,” and “truant.” 

Perhaps there is a better solution than finding a new name for these 
children. The Standard Act committee did a very wholesome thing in 
dealing with the child “who is beyond the control of his parent or other 
custodian” as a neglected child. The child has not committed a lawless or 
anti-social act. Unfortunately, the structure of section 8 separating law 
violators and neglected children is quite subtle. In fact, the meaning of 
separating the two groups into separate subdivisions does not become clear 
until section 24, the decree section, and even there the importance of the 
separation is not made explicit. As legislatures use the act as a guide in 
drafting their laws it is too easy for “beyond the control of his parent or 
other custodian” to become a part of the delinquency rather than neglect 
definition. 

Why should it not be? As the comment points out, these are children 
“who are more at war with themselves than with the community.” But as 
we reflect on this, it is clear that these children are not so much at war 
with themselves as with their parents. It is equally valid, legally and 
behaviorally, to say that their parents (or other custodians) are at war with 
them. The act properly lays no blame in a situation where a child is “beyond 
the control of his parent.” We have all seen situations (if we haven’t lived 
through them either as child or parent) in which the child beyond control 
is sound and healthy, and the lack of control is due to attempts at excessive 
control, to highly disciplinary or authoritarian attitudes in control, or to 
some ignorance or neurotic need on the part of the parent that a normal 
child may naturally resist.® 


® See, for example, a case in which commitment of a girl on petition of her mother 
was reversed, In re Sippy, 97 A.2d 455 (D.C. App. 1953). See also State ex rel. Marcum 
v. Ferrell, 140 W. Va. 202, 83 S.E.2d 648 (1954). 
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We realize, then, that in some of these instances there is no occasion 
for court intervention, although there is conflict between child and parent. 
At what point should the court intervene? I suggest that the wisdom of 
the committee in putting this in the neglect subdivision should be pursued 
a bit further. In fact, “beyond control,” a very loose term, should not 
stand alone as a jurisdictional situation. A court should not take jurisdiction 
in such a case unless a condition of neglect actually exists. That is, if the 
child, despite the conflict, despite being beyond control of his parent (how 
much is “beyond control”?), is attending school, has his needs taken care 
of, is not becoming emotionally ill as a result of the conflict—why should 
a court take jurisdiction? Perhaps a family service agency could help the 
parent. 

Where the result of the child’s behavior beyond control does reach a 
point where he is truant, ill, etc., then he is, in fact, neglected under the 
main neglect heading, “who is neglected as to proper or necessary support, 
or education as required by law, or as to medical or other care necessary 
for his well-being.” In other words, the neglect definition, I suggest, ade- 
quately covers “beyond control” and the latter clause, that is, the one corre- 
sponding to Standard Act section 2(a) can be omitted, and should be. 
Incorrigibility is a substantial cause of commitments, statistics show. 

Standard Act section 8 has another provision commonly found in 
juvenile court laws. Subdivision 2(b)—also a neglect situation—reads, 
“whose environment is injurious to his welfare, or whose behavior is in- 
jurious to his own or others’ welfare.” It is of these children also that the 
comment states, “children who are more at war with themselves than with 
the community—children who come within subdivision 2b and 2c of this 
section.” I suggest that this subdivision and subdivision 2(a) can both be 
absorbed in the main definition of neglect. The first part—“whose environ- 
ment is injurious to his welfare’”—hardly stands alone. How injurious? To 
the extent that he is not receiving medical or other care necessary for his 
well-being, or is abandoned? If so, these are already in the statute. What 
other situations are there in which the court ought to intervene? As for 
“behavior injurious to his own or others’ welfare,” the same approach would 
seem to be applicable. 

I suggest that the foregoing approach will protect many children 
against needless court procedures and adjudication without inhibiting the 
authority of the court where the situation is serious enough to warrant its 
intervention. I suggest also that the position is conceptually and philo- 
sophically superior to that of existing law. Under existing law, condemning 
the “incorrigible” or “wayward” child, we retain the old concept of the 
child as subject to the absolute authority of the parent. We have rejected 
this notion in the very concept of neglect, declaring that the state has its 
own interest in protecting the well-being of the child. The approach here 
proposed is along the same path, declaring that the child is an individual 
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with his own full right to life and development, subject to the natural 
discipline of his parents, but not condemned to absolute submissiveness, that 
there is no legal presumption that in case of conflict the parent is right, and 
no commitment by the community that its courts will enforce parental 
authority where the child’s development is not impaired. 


VIOLATIONS OF LAW 


I think the juvenile courts do a better job when they eliminate the 
trivial cases, representing growing pains of children and families, and deal 
with those in which help is really needed. It is true that trivial cases are, or 
should be, screened out at intake, but perhaps the statute can be thought 
through again to help. 

The Standard Act, in common with all other juvenile court laws, bases 
its behavior jurisdiction on violation of law. That is, without calling it 
“delinquency,” the Standard Act states that the juvenile court has exclusive 
original jurisdiction in proceedings concerning “any child who is alleged 
to have violated any federal, state, or local law or municipal ordinance. .. .” 
All juvenile court laws have a similar provision (except that in most acts 
such violations are termed “delinquency,” and, as already observed, many 
states have additional definitions of delinquency). 

Should all violations of law constitute delinquency? Are the penal laws, 
written for adults, so readily adaptable for children? Do they not need 
some adjustment for children? Automobile theft, so common among young- 
sters, is perhaps something else when a car is taken for joyriding, and per- 
haps the statute should reflect the difference, as in England. It is true that 
whether it is called automobile theft or joyriding the court would still have 
jurisdiction. However, an individual retains a juvenile record for a long 
time, once he has it, and perhaps it is generally desirable to have the indi- 
vidual’s offense accurately categorized. Furthermore, a different definition 
of this offense might lead to a different attitude toward dispositions, to 
using probation more and commitment less.” 

Perhaps the same can be said about sex offenses. Girls are frequently 
committed to training schools for sex offenses, sometimes for acts of no 
permanent seriousness to themselves or anyone else, acts which would not 
be criminal if they were older. No doubt there is a substantial variation 
among judges in this regard. As automobile theft by boys might better be 
dealt with as “joyriding,” probably some provision should be written into 
the juvenile court laws to limit jurisdiction in cases of certain kinds of sex 
misbehavior. The leading causes of appearance of girls in court are in- 
corrigibility or ungovernability, or sex offenses.® 


7 A. Delafield Smith observes that over 90% of state boys in the National Training 
School have been on a joy ride. Smitu, Tue Ricut To Lire (1955). 

8 Diggs, The Girl Runaway, 1949 NCCD Ys. 65; Ball & Logan, Early Sexual Be- 
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Two kinds of criteria can be used in limiting juvenile court jurisdiction 
in cases of this kind. A few juvenile court laws and decisions hold that in 
certain instances repeated violations are necessary to constitute delinquency 
where the offense is not serious. Thus the Supreme Court of Virginia wrote, 
in reversing adjudication of children who threw stones at a dwelling in the 
night time, “There is nothing in the record to suggest that the accused were 
inherently vicious or incorrigible. To classify an infant as delinquent because 
of a youthful prank, or for a single violation of a misdemeanor statute or 
municipal ordinance not immoral per se, in this day of numberless laws and 
ordinances, is offensive to our sense of judgment and to the intendment of 
the law.” ® 

The court here refers to both repetitiveness and seriousness. The Stand- 
ard Act uses such a device in connection with a point of procedure. When 
should an officer be authorized to take custody of a neglected child without 
waiting for a court order? The act says, “when he is seriously endangered 
in his surroundings, and immediate removal appears to be necessary for his 
protection.” 1° An old Montana case required a showing of inability of the 
parents to control and discipline the child before allowing a finding of 
delinquency.4! Perhaps this line of thinking can lead to a more realistic 
view of law violations by children. , 

On the other hand, some violations of law are commitable only by 
children. Curfews are a fairly common example. Some jurisdictions prohibit 
the use of knives by children. Both of these have been hotly defended and 
attacked. It is clear in any event that no one intends these laws to be 
sweepingly applied. Such an observation immediately raises a question 
about the propriety of such laws, at least in the forms they have thus far 
taken. No doubt more should be known about these patterns of behavior, 
how significant they are of future patterns of the individual. 

Alfred J. Kahn has written, “Is it not the time to talk, everywhere, of 
the delinquencies and to develop typologies to sort out appropriate sub- 
groups for research into causation and to differentiate groups requiring 
varied rehabilitative approaches? We often blur potential research find- 
ings by acting as though a legal designation in a court room or commit- 
ment to an institution creates a group with the kind of homogeneity which 
will yield significant findings in basic research.” 1* This challenge will have 
to be met by sociology and social work. As to such things as curfew and 
knives, we do have indications of doubt.'% 


9 Jones v. Commonwealth, 185 Va. 335, 38 S.E.2d 444 (1946). 

10SranparD Act § 16. 

11 State ex rel. Palagi v. Freeman, 81 Mont. 132, 262 Pac. 168 (1927). 

12 Kahn, Sociology and Social Work—Challenge and Invitation, Social Problems, 
Jan. 1957, pp. 220-28. 

13 Qn curfew, see Manella, Curfew Laws, 4 N.P.P.A.J. 161 (1958); Editorial, Non- 
sense About Knives, N.Y. Herald-Tribune, Nov. 28, 1958; New York v. Munoz, 9 
N.Y.2d 51, 211 N.Y.S.2d 146 (1961) (knife ordinance invalid for vagueness). 
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TRANSFER OR RETENTION OF SERIOUS OFFENSES 


We see from the foregoing that whether the adjudication of a minor 
will be criminal or non-criminal depends in most instances not on the 
minor’s act but on his age. A violation of law is a non-criminal adjudication 
if by the juvenile court, and it is criminal if by the criminal court. Of 
course the juvenile court adjudication is not a criminal record. In most 
instances—but not always—the punishment imposed is less in the juvenile 
court.!4 

In some cases, however, the status outcome of adjudication of a child’s 
law violation depends not merely on age but on the discretion of the judge. 
These are the cases referred to in passing above, those which are within the 
original jurisdiction of the juvenile court but may be transferred to criminal 
court. Under the Standard Juvenile Court Act and many juvenile court 
laws, transfer may be made in the case of a child sixteen or over but under 
eighteen where the underlying violation would be a felony if committed 
by an adult. (Of course, where the juvenile court does not have exclusive 
original jurisdiction, the prosecutor or law enforcement officers may bring 
the case before the criminal court in the first instance.) 

In most juvenile court laws the discretion of the juvenile court judge 
is absolute. No tests of procedure or content govern the discretion. It is 
clear that if we refer back to the guiding tendency to limit juvenile court 
jurisdiction to violations of law, and to protect its jurisdiction in such 
cases, applying it to the present step, the judge’s discretion should not be 
absolute, but should tend to retain rather than transfer cases. In practice 
this is the case. In most jurisdictions few cases, sometimes two or several 
in a year, are transferred for criminal proceeding.’ 

The Standard Juvenile Court Act strengthens the tendency to keep 
cases in the juvenile court. It provides that “if the petition in the case of 
a child sixteen years of age or older is based on an act which would be a 
felony if committed by an adult, and if the court after full investigation and 
a hearing deems it contrary to the best interest of the child or the public 
to retain jurisdiction, it may in its discretion certify him to the criminal 
court having jurisdiction of such felonies committed by adults. No child 
sixteen years of age at the time of commission of the act shall be so 
certified.” 1¢ 

The provision in the Standard Act of 1959 considerably strengthens 
the previous act, whose corresponding provision read, “If the court after 
full consideration deems it contrary to the best interest of such child or of 


14 RuBIN, CRIME AND JUVENILE DELINQUENCY—A RATIONAL APPROACH TO PENAL 
ProBLeMs c. 4 (1958). 


45 Unpublished survey by Advisory Council of Judges of NCCD. 
16 SranparD Act § 13. 
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the public to retain jurisdiction, the court may in its discretion certify such 
child for proper criminal proceedings. .. .” In the 1959 act the procedural 
steps added are a full investigation, a hearing, and-a statement of guiding 
criteria that presume retention of the case in juvenile court in most instances; 
the case is to be held in the court wzless the court “deems it contrary to the 
best interest of the child or the public to retain jurisdiction.” 

Even as the act was being drafted, the principle involved was being 
developed in broader concept both by statute and appellate courts. The 
New Jersey statute authorizes transfer where it appears to the satisfaction 
of the juvenile court that the child should not be dealt with by that court 
because he “either . . . is an habitual offender or has been charged with an 
offense of a heinous nature, under circumstances which may require the 
imposition of a sentence rather than the disposition permitted by this 
chapter for the welfare of society.” In a case in which the child’s act had 
it been committed by an adult would have constituted murder, the juvenile 
court, following a hearing, transferred for criminal prosecution. The Su- 
preme Court of New Jersey upheld the transfer,!? declaring that a proper 
hearing had been held, and pointing out that the statute did not make 
capacity for rehabilitation under the juvenile act the sole criterion. It justi- 
fied the transfer under the statutory reference to the heinousness of the 
crime, the statute requiring nothing more in a murder case. The decision 
is of interest also for its careful review of the procedural concepts involved. 

By contrast, an Oklahoma case considered that the gravity of the 
charge did not call for Jess consideration of the circumstances, but more. 
It said, “Certainly no graver concern can confront a juvenile court than 
that of certification of a child for prosecution for the crime of murder.” 18 
Impliedly, the New Jersey statute, in such a view, requires revision, and 
both cases probably point to an amplified rewriting of the Standard Act 
provision. 


OFFENSES BY Minors EIGHTEEN AND OLDER 


While the Standard Juvenile Court Act recommends that the juvenile 
court have jurisdiction over children under eighteen, several jurisdictions 
have enacted legislation to make the same or an equivalent procedure 
applicable to older children. In California, for example, and two or three 
other states, children eighteen or over and under twenty-one may be dealt 
with under the juvenile court law. However, the jurisdiction is actually 
utilized in most limited fashion. A serious charge against such an older 
minor is rarely brought in juvenile court. The choice as to which forum 
will be used lies with police and prosecution, in contrast to the discretion 
applicable to those sixteen to eighteen, where the decision to retain a case 


17 New Jersey v. Van Buren, 29 N.J. 548, 150 A.2d 649 (1959). 
18 In re Smith, 326 P.2d 835 (Okla. 1958). 
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in juvenile court or transfer to criminal court is made by the juvenile court 
judge. 

The State of New York has developed a superior procedure for the 
older adolescent offender. In the 1930’s the New York City magistrates 
were experimenting with special courts for dealing with youths charged 
with serious crimes, substituting a charge of “wayward minor” for the 
criminal charge.!® In this way the stigma of a criminal conviction was 
avoided, where it was deemed by prosecutor and judge that the substituted 
procedure was superior for treatment and not contrary to the needs of 
public protection. The plan was built upon in a crusading book, Youth in 
the Toils, by Leonard V. Harrison and Pryor McNeill Grant, published in 
1938, which proposed a special delinquency code for minors and a special 
delinquent minor’s court, in which adjudication would not constitute a 
criminal conviction. 

In 1940 the New York County District Attorney established a pro- 
cedure for the Court of General Sessions (the felony trial court) for youths 
sixteen and over but under nineteen years of age, indicted for felonies. 
Upon the recommendation of the district attorney and with the approval 
of the court, after thorough investigation by the probation department, a 
wayward minor charge was substituted against the youth in selected cases 
and the original indictment ultimately dismissed. 

The plans were successful, and they received legislative sanction, ap- 
plicable to the entire state, in 1943.2° The act was not applicable to crimes 
punishable by death or life imprisonment; as to others, either the grand jury 
or the district attorney could recommend to the court or the court could 
decide on its own motion, that the defendant be investigated to determine 
whether he should be proceeded against as a “youthful offender,” a non- 
criminal status, rather than under the criminal indictment. If the defendant 
consented, and waived trial by jury, the indictment was filed and the 
court heard the defendant on a charge of being a youthful offender. If the 
charge was sustained, the defendant could be placed on probation for up to 
three years, or committed for not to exceed three years. 

Several special procedural provisions support the ameliorative purposes 
of the act. Because the investigation to determine whether the youthful 
procedure is to be applied is made before the hearing, it is provided that no 
statement, admission, or confession made by a defendant to the court or its 
officers during the examination and investigation shall ever be admissible 
as evidence against him, except that the court may take such statement into 
consideration on the sentence. The hearing may be private (being non- 
criminal); the records of adjudication, fingerprints, and photographs shall 


19 N.Y. Cope Crim. P. § 913-a. 
20N.Y. Laws 1943, cc. 549-551; N.Y. Cope Crim. P. §§ 913-e to -m. 
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not be open to public inspection. The act and its procedures have been 
upheld against the specific objection that the judge reads the investigation 
report prior to the trial.?* 

An important and distinctive feature of the New York Youthful Of- 
fender procedure is the fact that no determination made under it “shall 
operate as a disqualification of any youth subsequently to hold public office, 
public employment or as a forfeiture of any right or privilege or to receive 
any license granted by public authority; and no youth shall be denominated 
a criminal by reason of such determination, nor shall such determination be 
deemed a conviction.” Whereas the adjudication of guilt in a criminal 
prosecution of an adult results in the defendant being characterized as hav- 
ing a criminal conviction, and whereas in juvenile cases an adjudication is 
always non-criminal, under the Youthful Offender law the court and 
prosecuting agencies have a choice between initiating a criminal proceeding 
or the special procedure leading to a non-criminal adjudication. 

Since the adjudication may, like a conviction, result in a judgment of 
probation or commitment, the distinctive difference lies elsewhere, in the 
retention of rights and status, which a defendant loses upon conviction.”? 
The reports of the Elmira Reception Center in New York indicate that 
whether adjudication is criminal or non-criminal is of great significance to 
the youths in their attitude toward reform. “Criminal adjudication does not 
help the more tractable youth to earn his way back to society; instead, it 
appears to overwhelm him and makes him less confident of the possibility 
of ever attaining the desired goal.” * By a non-criminal adjudication many 
youths have been enabled to pursue professional careers, which would have 
been barred if their offense had been prosecuted to criminal conviction. 

Under the federal youth correction act, upon the unconditional dis- 
charge of a committed youth offender before the expiration of the maximum 
sentence imposed upon him, the conviction shall be automatically set aside, 
18 U.S.C. § 5021 (1958). The New York plan seems superior. If avoidance 
of a criminal record is desirable, whereas under the New York plan the con- 
viction is avoided in all youthful offender cases, the federal plan does not 
give the same advantage to youths placed on probation or suspended sen- 
tence, nor to those discharged after completion of their term, rather than 
before, a circumstance that may occur through administrative delay. 


A SuccessFUL EXPERIENCE 


The administration of the New York plan has not been burdensome; 
and the results have been successful. A five-year study showed that fourteen 


21 People v. Giaccio, 198 Misc. 1092, 96 N.Y.S.2d 912 (1950), aff'd, 103 N.Y.S.2d 134 
(1951) (mem. dec.). 

22 Rubin, op. cit. supra note 14, c. 9. 

23 Kohler, The Courts for Handling Youth, 2 N.P.P.A.J. 123, 131 (1956). 
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per cent of those adjudicated youthful offenders were committed to insti- 
tutions, while others were placed on probation, a much higher use of pro- 
bation as compared with the outcome of criminal conviction; and of course 
the terms of commitment, where imposed, were short as compared with 
the notoriously long terms imposed in New York criminal courts. Also, the 
recidivism rate of those adjudicated youthful offenders was apparently 
lower than that of such a group in previous years.*4 

Probably the use of the procedure can be extended even further. Some 
judges use it less than others, some being especially reluctant to use it for 
certain serious offenders. But there was no significant difference in the 
proportion of subsequent failures among the cases of judges using the 
procedure liberally and those not; or among serious offenders receiving 
youthful offender treatment and those with less serious offenses.2> As the 
same study showed, the summary denial of youthful offender treatment 
to some youths because of the seriousness of their crimes was subsequently 
rescinded in the light of the full investigation of the probation report. 

Equally important, the experience we have had and what we know of 
crimes by older youths lead to the thought of extending the law to include 
all minors. Will C. Turnbladh, director of the Minnesota Department of 
Correction, wrote, “the crimes committed by the older group, youths nine- 
teen, twenty, and twenty-one, are not more serious than those committed 
by the sixteen- and seventeen-year olds. Their record on probation is at 
least as good as the probation record for the younger group... . People who 
work from day to day with youthful offenders through probation, in de- 
tention, or in long-term institutions, find that they are at least as responsive 
to correctional treatment as are young adolescents. Many respond more 
successfully.” 26 

It would seem wise, accordingly, to support the wider use of the pro- 
cedure. The Advisory Council of Judges of the National Council on Crime 
and Delinquency is drafting a Model Sentencing Act, applicable to adult 
and youthful offenders. The present draft includes a section derived from 
the New York Youthful Offender law. The Model Act would make the 
procedure applicable to all minors not within juvenile court jurisdiction. 
It would require that a preliminary investigation be made in all serious cases 
and would require that every case be considered for possible treatment under 
the non-criminal procedure. 

The New York legislature did, in fact, pass legislation to extend appli- 
cation of the act to all minors,?” but each year up to the present writing the 


*4 Lupwic, YOUTH AND THE Law 83 (1955), citing Report oF THE District ATTORNEY 
or New York County 1946-1948, at 158. 


25 [bid. 
*6 Turnbladh, “Revenge Is a Kind of Wild Justice... ,” 2 N.P.P.A.J. 97 (1956). 
27 N.Y. Laws 1956, c. 838. 
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subsequent legislatures have deferred the new act taking effect. The de- 
ferment, however, was not due to the extension of the age group, but to 
the opposition of some newspapers to privacy provisions and of some 
judges to the judicial reorganization provisions in the act. 








TREATMENT OF INSANE PRISONERS 


BY HENRY WEIHOFEN * 


SINCE MENTAL IRRESPONSIBILITY at the time of a criminal act 
and mental unfitness to stand trial will both cause a person to be sent to a 
mental institution instead of to prison, one might conclude that the only 
cases of mental disorder that should be found in prison are those developing 
after conviction. This is not so, however. 

First of all, the test of mental irresponsibility is so severe (in most 
states, incapacity to understand the nature and quality of the act, or in- 
capacity to understand that it is wrong) that a person may clearly be 
suffering from a definable mental disorder and yet not satisfy the criminal- 
law test. Or where there is conflicting testimony as to whether the accused 
comes within the test, the heinousness of the crime or other aspects of the 
case may lead the jury to resolve the issue against him. An incipient mental 
disturbance present at the time of the criminal proceedings but not then 
severe enough to be given any legal effect may become increasingly serious; 
any disease, mental as well as physical, will probably get worse if neglected, 
and this is more likely to happen in prison than in normal living. 

In consequence, a considerable number of penitentiary inmates are 
found to be mentally disturbed or defective. In fact, psychoses are slightly 
more prevalent among prisoners than in the population at large.! In cor- 
rectional institutions for young adults, some two to four per cent will be 
found to be suffering from some form of psychotic reaction, and another 
two to four per cent will show an incipient or latent psychosis. Another 
ten to fifteen per cent will be mentally defective.2 Among murderers, the 
incidence of disorder is probably even higher.’ 


PsYCHIATRIC TREATMENT IN PRISON 


Not all of these mentally abnormal prisoners need to be transferred to 


* HENRY WEIHOFEN. Pb.B. 1926, J.D. 1928, J.S.D. 1930, University 
of Chicago; Professor of Law, University of New Mexico. 


‘King, Care of Handicapped Offenders at the California Medical Facility, State 
Government, June 1956, pp. 101, 108. 

2Brancale, Psychiatric and Psychological Services, in Tappan, CoNTEMPORARY 
CorrEcTION 191, 194 (1951). 

3 Bernard J. Glueck, Jr. has said, “It is my personal opinion, based on the examina- 
tion of men in the death house at Sing Sing, that no person in our society is in a normal 
state of mind when he commits a murder.” Glueck, Changing Concepts in Forensic 
Psychiatry, 45 J. Crim. L. & CriminoLocy 123, 130-31 (1954). See also Podolsky, Mind 
of the Murderer, 45 J. Crim. L. & CriminoLocy 48 (1954). A study of 102 sex offenders 
in Sing Sing prison showed that all of them were mentally abnormal in some degree. 
New York State, GoverNor’s REPORT ON THE STuDY oF 102 SEX OFFENDERS OF SING 
Sine Prison (1950). See also RoyaL ComMiIssion ON CapiTaL PUNISHMENT, MINUTES OF 
EvipeNce 359, 361, 553, 99 4344, 7406, 7646 (1950), reporting testimony that in England, 
over half of those brought to trial for murder are found either too insane to stand trial, 
or guilty but insane. 
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a mental institution. Some of them can be treated in the prison, or could 
be if the atmosphere of the prison were not too inhospitable to therapy.‘ 
Even more could be so treated if the prison were ‘equipped with even a 
small hospital section for seriously disturbed patients. Dr. Ralph A. Bran- 
cale, Director of the Diagnostic Center at Menlo Park, New Jersey, has 
said: 


“Since most of the breakdowns that occur among inmates are of the 
episodic type, it should often be possible, with short treatment, to 
enable the patient to make a recovery sufficient for return to his routine 
work. This is far more desirable than stigmatizing him further by com- 
mitting him to an institution for the criminally insane.” ® 


Dr. Brancale also believes that great injustice may be done by routine 
transfer to institutions for feebleminded of all prisoners who present special 
training problems because of mental deficiency. Many of these, he says, 
have rather normal personalities aside from their intellectual deficiency, and 
their possibilities for adjustment could be developed by a properly func- 
tioning psychiatric unit in the prison. 


Need for Psychiatric Units in Prisons 


Dr. Brancale recommends setting up in every correctional institution 
an integrated psychiatric unit, including full psychological and social work 
services. Such a unit could examine each inmate entering the institution 
and report its findings on the presence or absence of overt mental disorder, 
the symptoms and the defenses that the inmate has built up, the conflicts 
and the psychic material that sustain the symptoms, the degree of fixity of 
the pattern observed, and the potentialities for treatment. Such reports 
could help the classification committee and other services of the institution 
to understand the inmate and to plan individual therapy. They could prove 
“the most effective agent in altering our concept of rehabilitation of offend- 
ers and directing it more clearly toward the actual factors involved in 
personality disturbances.” ® 

There is reason to believe that not all the mental cases are detected by 
prison authorities. A study of 100 inmates of Oregon State Penitentiary 
who seemed to present behavioral difficulties (out of a total prison popu- 
lation of 1,300), revealed that 20 of them were psychotic or had a severe 
mental illness. Of these 20, 19 had pleaded guilty to the charges against 
them and had been summarily sentenced, without any inquiry into their 
mental condition.? At Clinton Prison, New York, it has been estimated 


*But the atmosphere usually is inhospitable. For illustration, see RocHe, THE 
CriminaL Minp 228-38 (1958). 

5 Brancale, supra note 2, at 202. 

8 Id. at 198. 

7 Poindexter, Mental Illness in a State Penitentiary, 45 J. Crim. L. & CrimMINoLocy 
559 (1955). ; 








526 CURRENT PROBLEMS IN CRIMINAL LAW [Vor. 1960 


that perhaps 10 per cent of the prisoners had a verifiable history of mental 
hospitalization. More adequate presentence investigation might shunt some 
of these persons into more suitable institutions instead of into the prison. 
And adequate clinical personnel at the prison could help identify others 
and reveal to prison officers the underlying psychiatric problems of some 
inmates. 


Prison Psychologists 


An effective psychiatric unit should include adequate psychological 
services, headed by an experienced clinical psychologist. Such services 
should include the giving of psychometric examinations to all inmates 
(Wechsler-Bellevue, Stanford Binet, etc.), making personality evaluations 
through the administration and interpretation of tests such as the Rorschach, 
Thematic Apperception, etc., and also any special diagnostic tests that 
may be needed in certain cases, as where brain damage is suspected. The 
psychologist should also be able to give educational and vocational tests, 
diagnose reading or other disabilities, and determine aptitudes and interests 
so as to enable proper placing of the individual in the institution and to 
facilitate later vocational adjustment. He should also have enough training 
and experience in individual and group therapy to be able to work with 
the psychiatrist and the social worker in a program for rehabilitating and 
treating disturbed inmates. In addition, he should have training for and 
interest in research, so that he can help plan and work on research projects.® 

Not many hospitals, much less prisons, adequately perform these 
services; and lack of funds and the scarcity of qualified personnel will 
limit them for years to come. But it is worth stating what the needs are, 
if only to point up how far we still fall short of what we should be doing, 
and how very slowly we are progressing. 


Transfer to Hospital 


Some prison inmates will need to be transferred to a hospital for 
proper care and treatment. Some of these may benefit from the mere 
physical change of scene from prison to hospital, e.g., those with a “prison 
psychosis,” a psychotic episode developing in a prisoner, usually without 
previous psychotic history (although it seems reasonable to suspect that 
careful investigation would reveal previous schizoid tendencies in most of 
these cases). “Why these men clear up so rapidly in an environment very 
like a prison, and with fellow patients who frequently are former fellow- 
prisoners, is an interesting point of conjecture.” 1° 


8 Mental Hygiene Council of New York, Study of Release Procedures for Mental 
Patients and Mental Defectives in New York State 54 (1953) (unpublished study made 
at request of Gov. Thomas Dewey). 

® DupycHa, PsycHoLocy For Law ENFORCEMENT OFFICERS 362-69 (1955). 

10Branon, The Social Structure of a Criminal Unit of a Psychiatric Hospital, in 
LinDNER & SELIGER, CoRRECTIONAL PsycHoLocy 349, 353-54 (1947). 
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All jurisdictions provide a procedure for transferring prisoners either 
to a general state mental hospital,!! or to special institutions’? for the 
criminal insane. Only a few, in a few jurisdictions,-are kept in penal insti- 
tutions.1* New York has an institution, Dannemora State Hospital, ex- 
clusively for the care of male felons becoming insane while serving prison 
sentences.14 One of the newest such institutions is the California Medical 
Facility at Vacaville, for prisoners afflicted with (a) tuberculosis, (b) psy- 
chosis, and (c) borderline mental disabilities and deviations. An extensive 
program of study, evaluation, and treatment is being carried on.'® 

The transfer may be made by a simple administrative procedure '* or 
a court order granted ex parte on the certification of the institution phy- 
sician, without violating any of the inmate’s legal rights.17 Sentence for a 
term of years having been passed upon him, the state may determine where 
that sentence shall be served. This reasoning, however, should be held to 
cover only the period of the sentence. When the sentence expires, if it 
is desired to continue to confine him because of his mental condition, a 
court order for the purpose should be required, and the person should be 
entitled to notice and a chance to be heard on any such application. Section 
384 of the New York Correction Law, which authorizes detention of in- 
sane prisoners after expiration of their sentence, has-been construed to 
require notice to the prisoner, even though it does not expressly so provide, 
and a court order for retention of a person in Dannemora Hospital after 
expiration of his term, issued ex parte upon application of the hospital 
authorities and without notice to the individual, has been held to be void.'® 


11In most of the states where insane prisoners are transferred to the general mental 
hospital, they are housed in a separate ward or unit for the “criminal insane.” In only 
five states are they unsegregated in the hospital (Arizona, Nevada, New Mexico, South 
Carolina, Utah). ‘ 

12 California, Illinois, Indiana, Massachusetts, Michigan, New York, Ohio, Pennsyl- 
vania, and Wisconsin. In Illinois, Pennsylvania, and Wisconsin, such institutions house 
only men; women are sent to a state hospital. 

18—In Colorado and Iowa, convicts found insane are retained in the prison in a 
separate ward or unit. In Mississippi, Oklahoma, and Texas, some are so retained while 
others are sent to the hospital. A 1955 survey indicated that only 2.6% of the “crim- 
inally insane” (including persons acquitted by reason of insanity and those found 
mentally incompetent to stand trial as well as convicts found insane while serving 
sentence) were housed in state or federal prisons. Magleby, Should the Criminally 
Insane Be Housed in Prisons?, 47 J. Crim. L. & CriminoLocy 676 (1957). 

14 Misdemeanants and female felons found to be insane while serving sentence are 
sent to Matteawan State Hospital, which also houses persons acquitted of crime by 
reason of insanity and those found mentally unfit to stand trial. 

15See King, Care of Handicapped Offenders at the California Medical Facility, 
State Government, June 1956, p. 104. 

16 See, for example, N.Y. Correction Law § 383. 

17 Estabrook v. King, 119 F.2d 607 (8th Cir. 1941); Douglas v. King, 110 F.2d 911 
(8th Cir. 1940). See also Hiatt v. Soucek, 240 Iowa 300, 36 N.W.2d 432 (1949); State 
ex rel. Guren v. Grimes, 245 Minn. 241, 71 N.W.2d 885 (1955). 

18 Troutman v. State, 273 App. Div. 619, 79 N.Y.S.2d 709 (1948); 278 App. Div. 
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Even for the period of the sentence, the administrative or ex parte 
transfer should not be deemed a determination of incompetency for any 
other purpose than that directly involved, namely, the internal housekeeping 
question of where the state chooses to house this convict for the term of 
his sentence. The fact that a convict was transferred from prison to the 
hospital should not, for example, be deemed determinative of his capacity 
to make a will. This is for two reasons. First, the fact that a person needs 
hospital care does not necessarily mean that he lacks capacity to make 
intelligent disposition of his property by will.1® Secondly, as a matter of 
law, a determination affecting his rights may not be made without giving 
him notice and a chance to be heard. Of course, the fact of such transfer 
may be accepted as some evidence tending to prove that there was some- 
thing mentally wrong with him, but it is not conclusive on the question 
of civil competence, e.g., to make a contract or a will.?° 


THERAPY Versus SECURITY 


Prisoners who become mentally ill need and should receive medical 
care and treatment, but they are still prisoners and must be guarded as such. 
But therapy and security are largely inconsistent objectives. Therapy calls 
for allowing patients to develop responsibility for their own actions and 
judgments, with diminishing restrictions and controls. Security is obtained 
by close confinement in a locked cell. 

For administrators facing this choice of emphasis the course of least 
resistance is to favor security at the expense of therapy. Public opinion 
is perhaps the strongest pressure in this direction. The escape of an “insane 
criminal” is almost sure to create public alarm and to bring down public 
criticism on the hospital. No such criticism pursues the hospital superin- 
tendent who keeps his patients securely locked up—even though he does 
shockingly little to cure them. 

Another factor pushing administrators in this direction is the limited 
training and rapid turnover of personnel. It is difficult to give attendants in 


728, 103 N.Y.S.2d 832 (1951) (mem. dec.). In Iowa, however, it has been held that a 
convict transferred to the hospital for criminal insane may be retained there (or trans- 
ferred to a civil mental hospital) upon expiration of his sentence without notice or 
hearing; his rights are sufficiently protected by the remedies of habeas corpus or other 
proceedings which he may initiate to get a judicial determination of whether he con- 
tinues to need hospitalization. Hiatt v. Soucek, supra note 17. 

19In some states, e.g., Ohio, statutes expressly declare that persons committed to 
state institutions are incompetent to contract. “Much sounder would be the very 
opposite provision: that every patient in a mental hospital retains his civil rights, includ- 
ing the right to contract, unless he has been adjudicated incompetent. Such express 
preservation of rights is included in the Model Act Governing the Hospitalization of the 
Mentally Ill drafted under the auspices of the Federal Security Agency. Many patients 
in psychiatric hospitals sign and endorse checks, make out tax returns, etc., and are 
entirely competent to do so.” GuTrMACHER & WEIHOFEN, PsyCHIATRY AND THE Law 
339 (1952). 

20 In re Stephani’s Will, 250 App. Div. 253, 294 N.Y. Supp. 624 (1937). 
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mental institutions a conception of the therapeutic purpose. They tend to 
look upon their function as that of maintaining custodial care and pre- 
venting disorder or breaches in security. It is true that this is an important 
function, especially in handling convicted criminals, and it must be learned. 
In addition, attendants have to learn ways to handle patients that will avoid 
emotional outbursts, and also to learn to avoid being manipulated by pa- 
tients. There is little time or energy left to learn therapeutic theory or 
methods.”?!_ Some states, such as New York, have in-service training pro- 
grams that emphasize medical and psychiatric care and treatment. But in 
many states hospital and prison positions are still filled by political appoint- 
ment of lower grade party workers. Such persons come into the job with- 
out experience, have no tenure, and are discharged on a change of ad- 
ministration, so that turnover is high. An in-service training program in 
such a situation is not very practical; the personnel does not stay on the 
job long enough to make much training a worthwhile investment. 

The emphasis on security is likely to be especially strong in the case 
of convicts transferred from the prison, as distinguished not only from 
the non-criminal patients, but also persons sent to the institution following 
an acquittal of crime by reason of insanity. The reasoning is that the 
convicts are prisoners, convicted of crime, with a couft-imposed sentence 
against them. The hospital, therefore, considers itself under mandate to 
hold these persons in secure custody. The same reasoning is applied to 
persons against whom charges are pending. They too are under court order, 
by which they are to be returned to the court whenever they recover 
sufficiently to stand trial. But the person who has been acquitted by reason 
of insanity has been found innocent of crime because of his mental condi- 
tion; on recovery he will be entitled to go free. Whether he should be 
held in maximum security is, therefore, determined by a medical judgment 
on the facts in his particular case. But the convict, even though he may 
actually be less of a risk, is automatically held in maximum security. This 
distinction probably does not exist in most institutions, but it does in some, 
such as the New Jersey State Hospital at Trenton. 

Because of these and other pressures, it is understandable that a rigid 
set of rules and regulations tends to evolve. Security becomes a fetish. In 
the New Jersey State Hospital, 200 of 360 patients in the building for the 
criminal insane are in cells, quite like those in any typical prison. At 


21 Many attendants do, however, quickly learn to use and to manipulate the 
psychiatric jargon: “In the usual case of this kind, such things as impudence, insubordi- 
nation, and excessive familiarity are translated into more or less professional terms, 
such as ‘disturbed’ or ‘excited,’ and presented by the attendant to the physician as a 
medical report. The doctor must then officially revoke or modify the patient’s privileges 
on the ward or work out a transfer to another ward where the patient has to begin all 
over to work up from the lowest group. A ‘good’ doctor in the attendant’s culture is 
one who does not raise too many questions about these translated medical terms.” 
BELKNAP, HUMAN ProsBLeMs oF A STATE MENTAL Hosprtat 170 (1956). 
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Dannemora and at Matteawan, on the other hand, all patients are in open 
wards except those who are acutely disturbed or assaultive or who for other 
reasons cannot get along in an open ward. Mechanical restraints are used 
when necessary in many and perhaps in most hospitals, but the better 
practice permits this only on order of a physician. The Draft Act Governing 
Hospitalization of the Mentally Il] would in addition require that every 
use of such a restraint and the reason therefor be made a part of the pa- 
tient’s clinical record, under the superintendent’s signature. 

The segregation of the “criminal insane” in a separate building or unit 
at the state hospital, as practiced in many states, may deprive these patients 
of services available to the non-criminal patients. Facilities for insulin 
therapy and psychotherapy, available in the civil units, are probably not 
duplicated in the criminal unit. Psychological testing and group and 
occupational therapy may be markedly inferior or absent. Recreational 
facilities are often minimal. 


How Much Security Is Necessary? 


Are convicted criminals who are sent to the mental institution from 
prison more dangerous and more likely to attempt escape than other mental 
patients? Few studies have been made, but those few indicate the answer 
is no. “Mentally ill people who have committed violent and serious offenses 
against society are not a group apart from other mentally ill persons who 
have not translated their emotional conflicts into overt assault upon others.” 
They run the same gamut of psychiatric disorders as psychiatric patients 
in general. Moreover, psychotic murderers respond to the same methods 
of care and treatment as other mental hospital patients. These conclusions 
were reached on a study of eighty-one persons charged or convicted of 
murder who were committed to St. Elizabeth’s Hospital in Washington, 
D.C., in the period 1925-1951.22 They are supported by other studies and 
opinions of experts.2? The security imeasures needed depend more upon 
the mental condition and other personality aspects of the individual patient 
than upon whether he has or has not been convicted of a crime. A recent 
survey of opinion among hospital superintendents showed that 18 per cent 
believed that none of the “criminally insane” should be housed in maximal 
security conditions; 51 per cent believed that from 26 per cent to 100 per 
cent should be so housed. More than 50 per cent believed that less than 
26 per cent of the criminally insane are more violent, dangerous, or more 
likely to attempt to escape than non-criminal patients. Only 8.6 per cent 
believed that all of the criminally insane should be in this classification.?4 


22Cruvant & Waldrop, The Murderer in the Mental Institution, 28 Annals of 
Am. Academy of Pol. and Soc. Sci., Nov. 1952, p. 35. 

23 Magleby, Should the Criminally Insane Be Housed in Priscns?, 47 J. Crim. L. 
& CRIMINOLOGY 676, 680 (1957). 

4 Ibid. 
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Effect of Security Emphasis on Institution Psychiatrists 


Security-orientation may affect the very nature of the psychiatric 
practice in the institution. In such an atmosphere, considerations of patient 
health and improvement are subordinated to security considerations. Too- 
frequent applications for medical or psychiatric service are interpreted as 
malingering. Aggressive behavior is punished as an offense, whereas a 
therapeutic approach might regard this behavior as a hopeful sign, essential 
for the man’s emotional rehabilitation. 

A good psychiatrist is likely to find such a milieu uncongenial. If he 
does not quit, he may adopt a cynical or even embittered attitude, going 
through the routine performance of his work without faith in its usefulness. 
The psychiatrist who feels at home in the custodial atmosphere, and so is 
most prone to remain, is likely to be an authoritarian personality who 
identifies hardness with strength and who achieves a superficial feeling of 
security through compulsive routines, order, discipline, and rigidity—a man 
whose character traits are more likely to prove a liability than an asset in 
his relationship with patients.?® 

Conditions at Matteawan and Dannemora, New York’s two institutions 
for the criminal insane, were described some years ago’in a study made by 
the state Mental Hygiene Council: 


“The present professional atmosphere is one of overburdened, deadly 
isolation. Recruitment of professional staff appears at a chronic stand- 
still. Inter-professional exchange and stimulation is hardly possible. 
With a plethora of research potential, neither the possibility nor the 
facilities are available for scientific investigation.” 7° 


Effect of Security Orientation on Escape Efforts 


Does the emphasis on preventing escape actually provoke efforts to 
escape? Some authorities have said yes; it channels whatever anxieties the 
patient has about himself into the one goal of getting out. Others deny any 
such effect; they say that when absolute security is established, it takes 
escape out of the patients’ minds. Still others say that all patients except 
the seriously deteriorated think about escape all the time, but that this is 
inevitable and not caused by emphasis on security. The question calls for 
research. 


PROCEDURE ON RECOVERY 


If a convict transferred from prison to a mental hospital recovers before 
his sentence expires, he is returned to serve the remainder of the sentence. 


25 Powelson & Bendix, Psychiatry in Prison, in Rose, MENTAL HEALTH AND MENTAL 
Disorper 31 (1955). 

26 Mental Hygiene Council of New York, Study of Release Procedures for Mental 
Patients and Mental Defectives in New York State 32, 82 (1953) (unpublished). 
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If the sentence expires before he recovers, a procedure is provided, probably 
in all states, by which continued hospitalization can be authorized. Authori- 
zation is required because, of course, the only existing authority for restrain- 
ing the person of his liberty is the criminal sentence, which is now expiring. 
Probably the most usual provision is that the hospital shall notify a court 
(usually the committing court) so that a civil commitment proceeding 
may be had. The inmate is generally held entitled to notice and a chance 
to be heard, although in at least one state it has been held that upon expira- 
tion of sentence, the person may simply be retained, without notice or 
hearing, and that his rights are sufficiently protected by the fact that he 
may initiate proceedings to win release if he objects to the continued hos- 
pitalization.?7 


Effect of Transfer on Good-Time Allowance 


“Good-time” refers to the reduction of sentence for prisoners whose 
conduct in prison is satisfactory. In some states, the allowance hastens the 
time when the prisoner is entitled to final release; in others, it hastens the 
time when he becomes eligible for parole.?8 

In the federal system and in some states, no good-time allowance can 
be earned while the convict is in the hospital instead of the prison.”® This 
means that if transferred to the hospital soon after conviction, and not re- 
turned, he can be kept there for the maximum time under his sentence. In 
New York and some other states, prisoners receive their good-time allow- 
ance for time spent in the hospital.%° 

The states also vary on whether time spent in the hospital is counted 
in determining eligibility for parole. Of course, if the convict is still in the 
hospital and in need of continuing hospital care, he will not be paroled, but 
where he spent a period of time in the hospital and then was returned to the 
prison, the question may arise when he becomes eligible for parole. Under 
statutes requiring service of a certain portion of a fixed sentence before 
being eligible, the question would be whether he has served that portion. 
Under indeterminate sentences, with eligibility for parole on serving the 
minimum, the question would be whether time in the hospital is to be 
counted as part of the minimum. 


27 Hiatt v. Soucek, 240 Iowa 300, 36 N.W.2d 432 (1949). 

284 AtTroRNEY GENERAL’s SuRVEY OF RELEASE Procepures x1 (1939). 

29 62 Stat. 855 (1948), 18 U.S.C. § 4241 (1958); Estabrook v. King, 119 F.2d 607 (8th 
Cir. 1941); Weldon v. Steele, 125 F. Supp. 667 (W.D. Mo. 1954). 

8° But no allowance is given for time spent in the hospital for observation before 
trial. Petition of Daniels, 150 F. Supp. 734 (S.D.N.Y. 1957). And the allowance is in the 
discretion of the board and not a matter of right. People ex rel. Marshall v. Webster, 
268 App. Div. 844, 50 N.Y.S.2d 520 (1944). 


COLLATERAL ESTOPPEL IN 
CRIMINAL CASES 


BY ROLLIN M. PERKINS * 


AFTER D HAS BEEN TRIED and acquitted under an indictment 
charging him with the statutory rape of Miss X, may he be prosecuted 
for incest with her based upon the same alleged act of sexual intercourse? 
No, said the Iowa court, because he has been in former jeopardy as to 
that act of intercourse.! Yes, said the Kansas court, since the verdict of 
not guilty may have resulted from the jury’s failure to find the youthful- 
ness of the female needed for conviction under the first indictment but 
quite unimportant under the second.? Much has been written on the area 
of law in which such a problem is found, and many contributions have 
been made,® but in the belief that more needs to be said, the following is 
offered with the hope that in it also will be found something of value. 


* ROLLIN M. PERKINS. A.B. 1910, University of Kansas; J.D. 1912, 
Stanford University; S.J.D. 1916, Harvard University; Professor of 
Law, University of California, Hastings College of the Law. 


1State v. Price, 127 Iowa 301, 103 N.W. 195 (1905). In this case the prosecution 
relied upon a different act of intercourse than that relied upon in the first prosecution, 
but since it was prior to the first indictment the court held that defendant could have 
been convicted of the rape by proof of any act of sexual intercourse with the girl 
within the period of limitations. 


2State v. Learned, 73 Kan. 328, 331, 85 Pac. 293, 294 (1906). Accord: Stewart v. 
State, 35 Tex. Crim. 174, 32 S.W. 766 (1895). 

“Thus an acquittal of the charge of seduction does not adjudicate the question of 
sexual intercourse although that was one of the issues in the case, since the acquittal 
might have been due to the failure to establish other facts essential to a conviction.” 2 
FREEMAN, JUDGMENTS § 648 (5th ed. 1925). 

3 See for example, Kneier, Prosecution Under State Law and Municipal Ordinance 
as Double Jeopardy, 16 Cornett L.Q. 201 (1931); Grant, The Lanza Rule of Successive 
Prosecutions, 32 Cotum. L. Rev. 1309 (1932); McLaren, The Doctrine of Res Judicata 
as Applied to the Trial of Criminal Cases, 10 Wasu. L. Rev. 198 (1935); Horack, The 
Multiple Consequences of a Single Criminal Act, 21 Munn. L. Rev. 805 (1937); Kirch- 
heimer, The Act, The Offense and Double Jeopardy, 58 Yate L.J. 513 (1949); Schmidt, 
Res Adjudicata in Criminal Cases, 26 Cauir. State B.J. 366 (1951); Lugar, Criminal 
Law, Double Jeopardy and Res Judicata, 39 Iowa L. Rev. 317 (1954); Grant, Successive 
Prosecutions by State and Nation: Common Law and British Empire Comparisons, 4 
U.C.L.A.L. Rev. 1 (1956); Gershenson, Res Judicata in Successive Criminal Prosecu- 
tions, 24 Brook.yn L. Rev. 12 (1957); Gershenson, Res Judicata in Successive Criminal 
Prosecutions; Hoag v. State of New Jersey and a Proposal, 25 Brooktyn L. Rev. 33 
(1958); Koessler, The Ilse Koch Senate Investigation and its Legal Problems With 
Observations on Double Jeopardy and Res Judicata, 23 Mo. L. Rev. 1 (1958). See also 
the following notes and comments: 7 BrooKtyn L. Rev. 79 (1937); 57 Yate L.J. 132 
(1947); 38 J. Crim. L., C. & PS. 379 (1947); 65 Harv. L. Rev. 818, 874-80 (1952); 23 
U. Cut. L. Rev. 336 (1956); 65 Yate L.J. 339 (1956); 35 Texas L. Rev. 612 (1957); 11 
Vanp. L. Rev. 221 (1957); 33 In. L.J. 409 (1958); 35 Dicra 186 (1958); 34 N.Y.U.L. 
Rev. 631 (1959); 10 Hastines L.J. 404 (1959). 
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ForRMER CoNVICTION—FORMER AcQuITTAL: REs JUDICATA 


Litigation would never end if the controversy determined in one 
action could be raised anew between the same parties by the mere com- 
mencement of another proceeding. In the words of the ancient maxim: 
Nemo debit bis vexari pro eadem causa (No one ought to be twice vexed 
for the same cause). This found expression in the common law in the 
form of the plea of res judicata in civil suits and in the pleas of autrefois 
acquit and autrefois convict in criminal prosecutions. Had it not been for 
the custom of employing different terms in the two types of litigation the 
same plea would have served for both. In the English decisions the phrases 
“former jeopardy” and “res judicata” are used interchangeably when there 
has been a judgment in a former criminal case for the same offense,* and 
such usage has not been unknown on this side of the Atlantic.® 

The importance of this is to emphasize that the use of a plea of res 
judicata in a criminal case would make no real contribution but would 
merely add a new label for the same pleading. This is not meant to imply 
that desirable results have not been reached in some criminal cases which 
have spoken in terms of res judicata, but only to suggest that greater con- 
tributions might have resulted had other terminology been employed, and 
to emphasize that they were not referring to a plea of res judicata. “We 
infer that the plea of res adjudicata, in so far as it is distinct from these, is 
not to be entertained.” ® “There is, however, a rule of estoppel in criminal 
law akin to res judicata” * which may lead to dismissal of a particular case 
and thus have the same effect as a plea in bar although analytically different.® 


*Lugar, supra note 3, at 331 n.55. 

5 F.g., “We are of opinion . . . that they are not the same offense, and that the 
plea of former jeopardy or res adjudicata does not apply.” Duvall v. State, 111 Ohio St. 
657, 669, 146 N.E. 90, 93 (1924). “In criminal cases, whenever the same offense is 
charged a second time, the statutory pleas of prior acquittal and prior conviction are 
equivalent to a plea of res adjudicata as a bar in a civil case.” Schmidt, supra note 3, 
at 370. See also State v. Coblentz, 169 Md. 159, 180 Atl. 266 (1935). In discussing the 
“rule of res judicata in criminal cases” the court cites an English case in which the 
court was discussing the plea of autrefois convict and one of its own cases in which 
the plea was former acquittal. 

“Where a criminal charge has been adjudicated upon by a court having juris- 
diction to hear and determine it, that adjudication, whether it takes the form of an 
acquittal or conviction, is final as to the matter so adjudicated upon, and may be pleaded 
in bar to any subsequent prosecution for the same offence. . . . In this respect the 
criminal law is in unison with that which prevails in civil proceedings.’ Hawkins, J., in 
The Queen v. Miles, 24 Q.B.D. 423, 431.” Per Holmes, J., in United States v. Oppen- 
heimer, 242 U.S. 85, 88, 37 Sup. Ct. 68, 69 (1916). 

6 Spannell v. State, 83 Tex. Crim. 418, 426, 203 S.W. 357, 360 (1918). No such 
plea can be used in a criminal case because it is not authorized by the statute. State v. 
Thompson, 241 Iowa 16, 39 N.W.2d 637 (1949). 

7 United States v. Carlisi, 32 F. Supp. 479, 482 (E.D.N.Y. 1940); Parrott v. Com- 
monwealth, 287 S.W.2d 440 (Ky. 1956). 

8 United States v. Meyerson, 24 F.2d 855 (S.D.N.Y. 1928). “While unprepared to 
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FoRMER JEOPARDY 


“The pleas of autrefois acquit and autrefois convict,” in the words of 
Blackstone, are “grounded on this universal maxim of the common law of 
England, that no man is to be brought into jeopardy of his life more than 
once for the same offence.” ® This is only one aspect of the broader maxim 
mentioned above, but it is from this and other similar statements that we 
derive our phrases “former jeopardy,” “double jeopardy,” and “twice in 
jeopardy.” 

The fifth amendment says: “nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb.” Similar language 
is to be found in the constitutions of many states but it is important to 
bear in mind that there was no such plea as “former jeopardy” known to 
the common law. The plea was either autrefois acquit or autrefois convict. 
There is no reason to believe the phrase “twice put in jeopardy” was used 
in the fifth amendment for the purpose of introducing a change in this 
department of the law. In all likelihood the framers had no more in mind 
than embodiment of’ the common-law prohibition against prosecuting a 
defendant a second time for the same offense after acquittal or conviction. 

Thinking literally it would be logical to say one is in “jeopardy” when 
he has been arrested on a criminal charge or at least when an accusatory !° 
pleading has been filed against him. And if he is not then in jeopardy it 
would seem the word should not be applicable until the evidence has estab- 
lished at least a prima-facie case of guilt, for without this he could not 
possibly be convicted.1! The needs of the situation, however, dictated the 
assignment of another meaning. 

Blackstone pointed out that the plea of autrefois convict did not re- 
quire that judgment had actually been pronounced,!? but a few cases took 
the position that only a trial which results in a verdict will bar a subsequent 


say that no case can possibly arise in which the doctrine of estoppel or res judicata can 
be invoked against the Commonwealth, we are clear in our view that it cannot be in- 
voked in this case.” Seymour v. Commonwealth, 133 Va. 775, 781, 112 S.E. 806, 808 
(1922). “While the doctrine of res judicata is necessarily included in the plea of once 
in jeopardy, that doctrine may also be applicable where a plea of once in jeopardy is 
not available. ...” People v. Beltran, 94 Cal. App. 2d 197, 207, 210 P.2d 238, 244 (1949). 

94 BLACKSTONE, COMMENTARIES *335. 

10The American Law Institute uses the phrase “accusative pleading.” See Mover 
Pena Cope § 1.08, comment, subsection (1) (Tent. Draft No. 5, 1956). California speaks 
of the “accusatory pleading.” See Cat. Penat Cope § 950 (Deering 1959). The latter 
seems more appropriate but that may be due to the fact that it is in everyday use 
where this is written. 

11 ALI ADMINISTRATION OF THE CRIMINAL Law 8 (Proposed Final Draft 1935). 

12“(T]he plea of autrefois convict, or a former conviction for the same identical 
crime, though no judgment was ever given or perhaps ever will be (being suspended 
by the benefit of clergy or other causes), is a good plea in bar to an indictment.” 4 
BLACKSTONE, COMMENTARIES * 336, 
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prosecution.1* The thought that the prosecuting attorney or judge might 
arbitrarily take a case from a jury without waiting for a verdict and later 
prosecute the defendant for the same offense before another jury, perhaps 
more inclined to convict, was sufficiently shocking to induce some states 
to add a third plea in bar—the plea of former jeopardy.1* For the most 
part, however, this was unnecessary because in jurisdictions not having this 
additional plea it is very generally held that such an arbitrary withdrawal 
of a case from the jury “amounts to an acquittal” and entitles the defendant 
to bar any further prosecution of the offense by the plea of former 
acquittal.!5 As pointed out by the Institute, quoting from many cases: 
“Where a defendant in a criminal prosecution is put upon trial on a valid 
indictment before a jury lawfully impaneled and sworn, and the jury is 
discharged before a verdict is returned, without good cause, and without 
his consent, he has been put in jeopardy within the constitutional meaning 
of the term, and the discharge of the jury is equivalent to an acquittal.” 1® 

Because of this position and the simpler form of expression, it has 
become common to discuss problems in this field in terms of “former 
jeopardy” or “double jeopardy” rather than by reference to the pleas 
themselves. The extent to which this has been carried has caused some to 
overlook the very foundation of the problem, so to speak, and to assume 
that a final judgment of acquittal would not support a plea of former 
acquittal if it was entered before any jury was impaneled (or waived). 


13““When we talk of a man being twice tried, we mean a trial which proceeds to 
its legitimate and lawful conclusion by verdict, and when we speak of a man being 
twice put in jeopardy, we mean put in jeopardy by a verdict of a jury; and he is not 
tried nor put in jeopardy until the verdict is given.” The Queen v. Charlesworth, 1 B. 
& S. 460, 507, 121 Eng. Rep. 786, 804 (Q.B. 1861). It was added that if the jurors are 
discharged without having given a verdict the defendant may be tried again even if the 
discharge was not for proper cause. This was a misdemeanor case and the court added 
a quaere as to felony. See also Hoffman v. State, 20 Md. 425 (1863); Lovern v. State, 
140 Miss. 635, 105 So. 759 (1925). In Lovern the first trial was dismissed for lack of 
sufficient evidence. 

14 F.g., Cat. Penat Cope § 1016 (Deering 1959). 

15 State v. Callendine, 8 Iowa 288 (1859). After the jury had been impaneled and 
sworn and the trial started, the judge on his own motion dismissed the indictment and 
discharged the defendant therefrom. Thereafter he was re-indicted for the same offense. 
In reversing a conviction under this indictment the court said: “[{T]he defendant being 
put upon trial under charge of a public offense, it is not within the scope of the au- 
thority, of either the prosecuting attorney, or of the court, to take the case from the 
jury of their own arbitrary will, and without a peremptory and controlling cause, and 
again hold him to trial on the same charge, although it be newly presented. Such a 
proceeding amounts to an acquittal, and may be pleaded as a bar.” Jd. at 290-91. 


16 ATT ADMINISTRATION OF THE CRIMINAL Law 69 (Proposed Final Draft 1935). An 
“almost overwhelming preponderance of authorities maintains that when a defendant 
is placed on trial before a competent court, and a jury is impaneled and sworn, he is in 
jeopardy, . . . and he must be treated as acquitted, unless the trial is permitted to pro- 
ceed until, by reason of the death or illness of the judge or of a juryman, or the inability 
of the jury to agree, or from some other overruling necessity, the jury is discharged 
without a verdict.” 2 FREEMAN, JUDGMENTs § 650 (Sth ed. 1925). 
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Thus United States v. Oppenheimer" is frequently cited as a case in 
which something new was added to criminal procedure. In this case, after 
an indictment for conspiracy to conceal assets from a trustee in bankruptcy 
had been held to be barred by the one-year statute of limitations, it was 
held otherwise in another case, after which a second indictment was found 
against the defendant on the ground that no jury had been sworn in the 
first proceeding. In rejecting this contention Holmes, speaking for the 
Supreme Court, said: 


“It cannot be that a judgment of acquittal on the ground of the statute 
of limitations is less a protection against a second trial than a judg- 
ment upon the ground of innocence, or that such a judgment is any 
more effective when entered after a verdict than if entered by the 
Government’s consent before a jury is empaneled.” 18 


Counsel for the government, it is true, had contended “that the 
doctrine of res judicata does not exist for criminal cases except in the 
modified form of the fifth amendment that a person shall not be subject 
for the same offense to be twice in jeopardy of life or limb.” This was 
rejected, but the actual holding was that a judgment of acquittal which 
had been allowed to become final would support a plea in bar of any 
further prosecution for the same offense. The Court could not have decided 
otherwise without holding that the wording of the fifth amendment nar- 
rowed the immunity previously available, whereas it had held long before 
that the effect was to extend to persons charged with crime in the federal 
courts the full protection of the common law in this regard.!® 

Sustaining a demurrer to a defectively-drawn indictment or informa- 
tion will not bar a prosecution under an accusatory pleading drawn with 
more care; but if the demurrer is sustained on the ground that what was 
done does not constitute an offense, this is equivalent to an acquittal and, 
if allowed to become final, will entitle the defendant to a plea of former 
acquittal if charged again with the same offense.?° As said obiter by Holmes 
in Oppenheimer: “We do not suppose that it would be doubted that a 
judgment upon a demurrer to the merits would be a bar to a second indict- 
ment in the same words.” 24 Where a judgment of acquittal, or its equiv- 
alent, has become final in a case that did not reach even the starting point 
of a trial, it is not strictly proper to speak in terms of “former jeopardy,” 
but no explanation beyond “former acquittal” is required. 

If a defendant is discharged because not brought to trial within four 
months of his written demand therefor, where such procedure has been 


17242 U.S. 85, 37 Sup. Ct. 68 (1916). 

18 Jd, at 87, 37 Sup. Ct. at 69. 

19 Fx parte Lange, 85 U.S. (18 Wall.) 163 (1873). 
20 State v. Fields, 106 Iowa 406 (1898). 

21242 U.S. at 87, 37 Sup. Cr. at 69. 
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provided, this also is equivalent to an acquittal and renders him immune 
from trial for the same offense whether on the same or a new indictment.” 
On the other hand, where the court of appeals reversed a conviction and 
remanded the case with instructions to enter a judgment of acquittal, it 
had authority, on rehearing, to modify the original order and remand the 
case for a new trial. No problem of former jeopardy or former acquittal 
was involved in this correction of the court’s own order.” 

“Practically all authorities agree that jeopardy begins when the accused 
is put upon trial before a court of competent jurisdiction, upon an indict- 
ment sufficient in form and substance to sustain a conviction, and the jury 
has been impaneled and sworn.” ** If thereafter some unavoidable circum- 
stance makes it impossible to complete the trial, such as serious illness of 
the judge, a juror,” or the defendant himself, a subsequent trial for the 
same offense presents no real problem in jurisdictions not having the third 
plea in bar—former jeopardy—because there has been no conviction or 
acquittal or anything which could properly be regarded as the equivalent 
of either. And even in jurisdictions having a specific plea of former 
jeopardy it is held not to be available as a bar under such circumstances.?® 
While the explanations might well be different in such cases they usually are 
not. The tendency has been to speak of jeopardy as not “attaching” *7 
where the first trial was stopped because of “evident necessity.” 78 

The most frequent situation in which it is necessary to discharge the 
jury without a verdict is that in which the jurors are unable to agree.*® 
An occasional case has held it improper to discharge the jury for this 
reason unless they have reached the stage of utter exhaustion.2° While this 


22 People v. Allen, 368 Ill. 368, 14 N.E.2d 397 (1938). But if a statute expressly 
provides that such a dismissal before jeopardy has attached does not bar a subsequent 
prosecution the dismissal is not equivalent to an acquittal. Jordan v. Phillips, 344 P.2d 
600 (Okla. Crim. 1959). The dismissal of an information on the ground that the evidence 
before the magistrate was unlawfully obtained, from which the state did not appeal, was 
“res judicata” and such evidence could not be introduced against that defendant in any 
prosecution. People v. Symons, 10 Cal. Rep. 90 (Cal. App. 1960). 

5 Forman v. United States, 361 U.S. 416, 80 Sup. Cr. 481 (1960). 

*4Etter v. State, 185 Tenn. 218, 222, 205 S.W.2d 1, 3 (1947). 

25 Boisen v. United States, 181 F. Supp. 349 (S.D.N.Y. 1960). 

26 In re Devlin, 139 Cal. App. 2d 810, 294 P.2d 466 (1956). 

27 Compare the language in Im re Devlin, supra note 26, at 813, with that in State 
v. Redman, 17 Iowa 329, 333 (1864). In Devlin, moreover, the court spoke of the dis- 
charge of the first jury “without working an acquittal on the defendant,” which is the 
language used in jurisdictions in which the only pleas in bar are former acquittal or 
former conviction. 

*8 For various situations in which it has been held that the discharge of the jury 
was proper and did not bar a trial before another jury, see ALI ADMINISTRATION OF 
THE CrimiInaL Law 79-86 (Proposed Final Draft 1935). 
29For many cases, including one contra, see id. at 85-86. 

80 Jd. at 86. 
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view has not prevailed it is necessary for the judge to hold the jury until 
it is reasonably clear that agreement is impossible. In one case, for example, 
upon polling a jury, which had returned a verdict of guilty, one juror 
answered that it was not his verdict. Instead of sending the jurors back 
for further deliberation the judge at once declared it to be a “hung jury” 
and discharged the jurors. This was held to be a bar to a second trial. 

The terms “former jeopardy” and “double jeopardy” are sometimes 
employed as synonyms but it is well to bear in mind that they do not have 
exactly the same significance, and it might be useful to reserve them for 
mutually-exclusive meanings. If D, having been entrusted with X’s oats, 
should later yield to temptation, it might be found under different sets of 
facts that he had either (1) embezzled the oats, or (2) sold the oats for X 
and later embezzled the purchase-money received therefor. In preparing 
the accusatory pleading in such a case it would be proper (unless antiquated 
procedure forbids) to draw the indictment or information in two counts, 
one charging embezzlement of the oats and the other embezzlement of the 
money, in order to be ready for whatever may be shown when the evidence 
has all been introduced. The jury could properly return a verdict of guilty 
on either count, if supported by the evidence, but not on both counts 
since there has been only one embezzlement whether. it occurred before 
or after the change in the form of the asset. A verdict of guilty on both 
counts in such a case would not involve “former jeopardy” in any true sense 
of the term but it would represent the clearest possible case of “double 
jeopardy.” Had the first indictment charged only embezzlement of the oats 
and after either acquittal or conviction thereof D was later indicted for 
embezzlement of the same oats there would be a true instance of “former 
jeopardy.” The term “double jeopardy” would not be inaccurate here but 
there would be some advantage in reserving it for situations in which the 
other is inappropriate. An indictment charging D with embezzlement of 
the money after he had been acquitted of embezzling the oats (where this 
alone had been charged in the first pleading) would involve neither “former 
jeopardy” nor “double jeopardy” since proof that he did not embezzle the 
oats might be part of the evidence needed to establish his embezzlement 
of the money.*? 


COLLATERAL EstopPEL 


What has come to be recognized as the leading case on collateral 
estoppel, although the label itself was not then available,®3 is Cromwell v. 


31 State v. Iverson, 10 Utah 2d 171, 350 P.2d 152 (1960). 
32 State v. Folger, 204 Iowa 1296, 210 N.W. 580 (1926). 


33 “Collateral estoppel” seems to have been used first for this purpose in RestaTE- 
MENT, JUDGMENTS §§ 68-72 (1942). See Scott, Collateral Estoppel by Judgment, 56 
Harv. L. Rev. 1, 3 (1942). 
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County of Sac.** In an action to recover on coupons accrued on bonds 
the defendant averred that the bonds had been issued fraudulently by the 
bribery of a county official, and a judgment for defendant was affirmed on 
the ground that the fraud had been established. After the bonds matured 
the plaintiff brought another action to recover the principal and the interest 
which had accrued on coupons after the first action, claiming in substance 
that he was a holder in due course of the bonds and hence entitled to 
recover whether fraud had been perpetrated upon the defendant or not. 
As this was not the same cause of action the plea of res judicata was not 
available but defendant pleaded the former judgment as an estoppel and 
judgment was given to him on this ground. This was reversed by the 
Supreme Court because the issue of payment for value and without notice 
had not been litigated in the first proceeding. With reference to any claim 
for interest that was due at the time of the first proceeding the judgment 
in that action was a complete bar even if important issues had not actually 
been considered, but the Court added: 


“In all cases, therefore, where it is sought to apply the estoppel of a 
judgment rendered upon one cause of action to matters arising in a 
suit upon a different cause of action, the inquiry must always be as to 
the point or question actually litigated and determined in the original 
action, not what might have been thus litigated and determined.” *5 


A few years later a Michigan plaintiff attempted to apply collateral 
estoppel to a defendant, still without the label itself. In this case after 
having recovered rentals under a lease the plaintiff brought another action 
under the same lease for rentals subsequently due. This time defendant 
denied that the lease had been executed. The lower court accepted plaintiff's 
contention that the earlier judgment estopped defendant from making such 
a denial but the Michigan Supreme Court reversed the decision because 
the question of execution had not been litigated in the first action.** 

The reason a plaintiff cannot sue again on the same cause of action 
after one suit has proceeded to final judgment on the merits is that there 
is nothing left to support such an action. It has been extinguished, having 
been merged in the judgment if he was successful and barred by it if he 
lost.87 Hence it is conclusive “not only as to all matters litigated and de- 
cided by it, but as to all relevant issues which could have been but were 
not raised and litigated in the suit.” 38 

“On the other hand, where the causes of action involved in the two 
actions are different, the judgment cannot operate as a bar even though it 


3494 U.S. 351 (1876). 

35 Id. at 353. 

36 Jacobson v. Miller, 41 Mich. 90 (1879). 
87 RESTATEMENT, JUDGMENTS §§ 47, 48 (1942). See also id. § 68, comment (a). 
38 Heiser v. Woodruff, 327 U.S. 726, 735, 66 Sup. Ct. 853, 857 (1946). 
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may defeat the second action because it conclusively and negatively ad- 
judicates some fact essential to maintain the latter.” *® 

Collateral estoppel has been referred to as an “extension,” *° an 
“aspect,” #1 or a “refined version” 42 of the doctrine of res judicata, and 
most of the discussions of the problems involved have been worded in 
terms of “res judicata.” 42 Because, however, “there is a fundamental dis- 
tinction between the two,” 4* both in the analysis and in the result, it is 
better to emphasize that they are actually different. “It should also be 
noted,” said the Supreme Court, “that the Bruszewski decision was an 
application of collateral estoppel and not res judicata as that term is used 
here.” 48 And another court said: “Actually, it is not the doctrine of res 
judicata which is invoked here but that of collateral estoppel.” ** 

“Briefly stated, this doctrine is that an existing final judgment or decree 
rendered upon the merits by a court of competent jurisdiction upon a 
matter within its jurisdiction is conclusive of the rights of the parties or 
their privies in all other actions in the same or any other judicial tribunal 
of concurrent jurisdiction, on the points and matters in issue and adjudicated 
in the first suit.” 47 

And because it would ordinarily be quite unfair to hold a prior judg- 
ment binding upon only one of two parties to a subsequent proceeding, 
the general rule is that even the party who has had his “day in court” may 
re-litigate the issue against one who was not involved in the earlier liti- 
gation.*® There are exceptions, however, to this requirement of mutuality. 


392 FREEMAN, JUDGMENTS § 677 (5th ed. 1925). 

“In many cases it is broadly stated that a judgment is conclusive not only as to 
matters actually litigated but as to all matters which might have been litigated. This is 
true only where the later controversy is based upon the original cause of action.” Scott, 
Collateral Estoppel by Judgment, 56 Harv. L. Rev. 1, 29 (1942). 

40 Mazzilli v. Accident & Cas. Ins. Co., 26 N.J. 307, 313, 139 A.2d 741, 745 (1958). 

41 Hoag v. New Jersey, 356 U.S. 464, 78 Sup. Ct. 829 (1958); Note, 65 Harv. L. 
Rev. 818, 840 (1952). 

42Lynch v. Commissioner, 216 F.2d 574, 579 (7th Cir. 1954); Hanson v. Wilming- 
ton Trust Co., 119 A.2d 901, 905 (Del. Ch. 1955). 

43 See note 3 supra. 

44 Mazzilli v. Accident & Cas. Ins. Co., supra note 40. “The judgment upon the 
former indictment is therefore asserted, not in bar, but as an estoppel. . . .” United 
States v. Morse, 24 F.2d 1001 (S.D.N.Y. 1926). 

45 Lawlor v. National Screen Serv. Corp., 349 U.S. 322, 330 n. 20, 75 Sup. Ct. 865, 
869 n.20 (1955). It is “more accurately referred to as estoppel by judgment, or col- 
lateral estoppel.” Commissioner v. Sunnen, 333 U.S. 591, 598, 68 Sup. Cr. 715, 719 (1948). 

46 State v. Hoag, 21 N.J. 496, 504, 122 A.2d 628, 632 (1956), aff'd, 356 U.S. 464, 78 
Sup. Cr. 829 (1958). “The binding force of specific determinations where the second 
suit is on a different cause of action, known today as collateral estoppel, was derived 
from medieval Germanic law, which had developed a preclusion based on what was 
alleged and proved at the trial.” Note, 65 Harv. L. Rev. 818, 820 (1952). 

472 FREEMAN, JUDGMENTS § 627 (5th ed. 1925). 

481 FREEMAN, JUDGMENTs § 428 (5th ed. 1925). The usual statement is that where 
an jssue of fact “essential to the judgment is actually litigated and determined by a 











542 CURRENT PROBLEMS IN CRIMINAL LAW [Vor. 1960 


A defendant in a suit charging him with having induced another to break 
his contract cannot be bound by a judgment against that other in a suit to 
which he was not a party, but he is protected if the determination in the 
other action was that no breach occurred.*® Likewise if a creditor brings 
suit against the surety after a prior action against the principal, proof of a 
judgment in favor of the principal is conclusive of the principal’s non- 
liability whereas proof of judgment in favor of the creditor would at most 
give rise to a rebuttable presumption of such liability.5° 

For the same reason a partner or a master may, in a proper case, be 
protected by a prior judgment in favor of the co-partner or the servant.®! 
In other words, a party to an action should risk the loss of rights or the 
establishment of liabilities “only with reference to his adversaries, except 
in the rare case when the limitation would adversely affect relations be- 
tween the adversary and a third person. This exceptional situation exists 
where an action is brought unsuccessfully by or against a person who, if 
the judgment were against him, would be under a duty of indemnity or 
contribution.” 5? 

Although there seems to have been doubt about the possibility at one 
time,®* collateral estoppel “has been widely employed in criminal cases in 
both state and federal courts.” 5 As stated by one court: 


valid and final judgment, the determination is conclusive between the parties” and 
their privies. RESTATEMENT, JUDGMENTS § 68(1) (1942). In limited situations it applies 
also to an issue of law. Id. § 70. 

49 Israel v. Wood Dolson Co., 1 N.Y.2d 116, 134 N.E.2d 97 (1956). See RestaTE- 
MENT, JUDGMENTS § 99 (1942). 


50 RESTATEMENT, SecurITY § 139 (1941). 


51 Texas Rice Land Co. v. McFaddin, Wiess & Kyle Land Co., 265 S.W. 888 (Tex. 
Comm’n App. 1924); New Orleans & N.E.R.R. v. Jopes, 142 U.S. 18, 12 Sup. Cr. 109 
(1891). 

52 Note, 57 Harv. L. Rev. 98, 105 (1943). 

53 “The 1935 draft did not give specific recognition to the principle of res judicata 
(including collateral estoppel).” Mopret Penat Cope 66 (Tent. Draft No. 5, 1956). See 
also id. at 49. 

The committee in charge of the 1935 draft did not speak in terms of collateral 
estoppel. The label was not then in use. See note 33 supra. The possibility of adding 
a plea of res judicata to criminal procedure was considered and rejected. In reply to 
a specific question, Dean Mikell, the Reporter, answered at the 1932 annual meeting: 
“No, we do not have any plea of res judicata in a criminal case, I take it.” 10 ALI 
Proceepincs 118 (1932). But the notion that the committee rejected the possibility of 
what has since come to be known as collateral estoppel is clearly a mistake. 

The earlier suggestion for a codification of double jeopardy contained a section 
under which a prosecution for murder based on the felony-murder doctrine, after a 
prosecution for the very felony relied upon, would be barred if the former trial resulted 
in acquittal but not if a conviction had been obtained. ALI ApMINISTRATION OF THE 
CriminaL Law § 20 (Proposed Final Draft 1935). Those who drafted this section obvi- 
ously had collateral estoppel in mind although the label was not then in use. The 
explanation given in the comment is that “the theory of the second part of the section 
is that an acquittal of the arson would be an adjudication that the defendant had not 
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“In a more precise sense the rule of res judicata as applied in civil 
law cannot be said to have an exact counterpart in criminal law. There 
is, however, a rule of estoppel in criminal law akin to res judicata. As 
thus used it is a “rule of evidence” which accords to the accused the 
right to claim finality with respect to a fact or group of facts previously 
determined in his favor upon a previous trial.’ ” % 


The essence of collateral estoppel in a criminal case is that the second 
prosecution, although not for the same offense as the first, must be dis- 
missed or otherwise disposed of in defendant’s favor, if the second jury 
could not return a verdict of guilty without an adverse finding on the very 
issue which was found in his favor by the first jury.** 


Tests OF JEOPARDY 


The present study is not concerned with problems of former jeopardy 
except as they have a bearing on defenses beyond the reach of the pleas 
of former conviction and former acquittal when strictly applied. Hence 
attention is not given here to such matters as a judgment obtained by de- 
fendant’s fraud or collusion,>? or a judgment which has been set aside on 
motion, reversed on appeal,5® or successfully upset by collateral attack.” 
Tests of jeopardy do have a bearing on the additional defenses mentioned, 


committed arson, and therefore, could not be guilty of murder caused in the com- 
mission of arson and he, therefore, should not be prosecuted for murder so caused.” 

54 Hoag v. New Jersey, 356 U.S. 464, 470-1, 78 Sup. Cr. 829, 834 (1958). See also 
Sealfon v. United States, 332 U.S. 575, 68 Sup. Ct. 237 (1948); People v. Mojado, 22 
Cal. App. 2d 323, 70 P.2d 1015 (1937); State v. Barton, 5 Wash. 2d 234, 241, 105 P.2d 
63, 67 (1940); 2 FREEMAN, JUDGMENTS § 648 (5th ed. 1925). 

“[A] question of fact or of law distinctly put in issue and directly determined by 
a court of competent jurisdiction cannot afterwards be disputed between the same 
parties. ... This principle is as applicable to the decisions of criminal courts as to those 
of civil jurisdiction.” Frank v. Mangum, 237 U.S. 309, 334, 35 Sup. Ct. 582, 590 (1915). 

55 United States v. Carlisi, 32 F. Supp. 479, 482 (E.D.N.Y. 1940). The court quoted 
from an editorial by Anderson, Res Judicata With Respect to Criminal Judgments, 
N.Y.L.J. (Dec. 18, 19, 20, 1939). 

56 “Where the state charges an accused with two related offenses, an acquittal of 
one precludes subsequent prosecution on the other, if that acquittal was the result of 
decision in favor of the defendant on an issue which would be essential to the case 
against him on the second charge.” United States v. Kenny, 236 F.2d 128, 130 (3d Cir. 
1956), cert. denied, 352 U.S. 894, 77 Sup. Cr. 133 (1956). 

57 State v. Reed, 26 Conn. 202 (1857); State v. Bartlett, 181 Iowa 436, 164 N.W. 
757 (1917); State v. Maxwell, 51 Iowa 314, 1 N.W. 666 (1879); State v. Little, 1 N.H. 
257 (1818). 

58Forman v. United States, 361 U.S. 416, 80 Sup. Cr. 481 (1960); Green v. United 
States, 355 U.S. 184, 78 Sup. Ct. 221 (1957); United States v. Ball, 163 U.S. 662, 16 Sup. 
Cr. 1192 (1896); Palko v. Connecticut, 302 U.S. 319, 58 Sup. Ct. 149 (1937). 

59 People ex rel. Meyer v. Warden, 269 N.Y. 426, 199 N.E. 647 (1936); In re 
McNeer, 173 Cal. App. 2d 530, 343 P.2d 304 (1959). And see Northcott v. Hand, 186 
Kan. 662, 352 P.2d 450 (1960); Jn re Smigelski’s Petition, 185 F. Supp. 283 (D.N.J. 1960). 
Cf. Akers v. United States, 280 F.2d 198 (6th Cir. 1960). 
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but even so they have received such elaborate discussion ® that no more 
than a brief summary is needed for the present purpose. 

The starting point of such a summary is recognition of four different 
tests, applied in different cases, known as (1) the “same evidence test,” (2) 
the “same transaction test,” (3) the “one act and one intent test,” and 
(4) the “same offense in law and in fact test.” The first of these is usually 
worded in some such terms as that the offenses are the same if the evidence 
needed to convict under the second indictment would have warranted 
conviction under the first.61 Sometimes it appears in reverse form, that 
identity is established if evidence needed for proof of the first charge 
would be sufficient to sustain the second,®? or in combination, that the 
offenses in two prosecutions are the same if what is needed to support 
either would be sufficient for conviction under the other.®* An application 
may be helpful. In one case, for example, after having been acquitted of 
the theft of a horse belonging to Townsen, D was indicted for the theft 
of a horse belonging to Ward. His plea was former acquittal since the 
evidence indicated that both horses were stolen at the same time by the 
same parties. It was held that the acquittal did not bar the subsequent trial. 
The court said that if D had been convicted on the first trial the second 
prosecution would be barred. The theory is that only one larceny had been 
committed and hence there could not be two convictions. But D could not 
be convicted of the theft of a horse from Ward under an indictment which 
said it was stolen from Townsen, and hence the acquittal does not bar the 
second prosecution.® 

It was said by the Georgia court, applying a different test, that “the 
plea of autrefois acquit or convict is sufficient, whenever the proof shows 
the second case to be the same transaction with the first.” ® At times one 


6 See for example, ALI ADMINISTRATION OF THE CrIMINAL LAw 26-61 (Proposed 
Final Draft 1935); Kirchheimer, The Act, the Offense and Double Jeopardy, 58 YALE 
L.J. 513 (1949); Lugar, Criminal Law, Double Jeopardy and Res Judicata, 39 Iowa L. 
Rev. 317 (1954). 

61“These cases establish the principle, that unless the first indictment were such 
as the prisoner might have been convicted upon by proof of the facts contained in 
the second indictment, an acquittal on the first indictment can be no bar to the 
second.” The King v. Vandercomb and Abbott, 2 Leach 708, 720, 168 Eng. Rep. 455, 
461 (Ex. 1796). Accord: State v. Elder, 65 Ind. 282, 285 (1879); Ex parte Gano, 90 
Kan. 134, 132 Pac. 999 (1913); State v. Brownrigg, 87 Me. 500, 33 Atl. 11 (1895); State 
v. Fredlund, 200 Minn. 44, 273 N.W. 353 (1937). 

62 Commonwealth v. Crecorian, 264 Mass. 94, 95, 162 N.E. 7, 8 (1928); Note, 57 
Yace L.J. 132, 134 (1947). 

63 State v. Waterman, 87 Iowa 255, 54 N.W. 359 (1893); Medlock v. Common- 
wealth, 216 Ky. 718, 288 S.W. 670 (1926). And see Dangel, Double Jeopardy in Massa- 
chusetts, 16 B.U.L. Rev. 380, 401 (1936). 

64 Wright v. State, 37 Tex. Crim. 627, 40 S.W. 491 (1897). And see Le Rea v. 
Cochran, 115 So. 2d 545 (Fla. 1959). 

® Roberts v. State, 14 Ga. 8, 12 (1853). Accord, State v. Cooper, 13 N.J.L. 361 
(1833). 
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transaction may constitute just one offense although more than one item is 
involved. If, under this test, the stealing of a horse, wagon, and harness 
at the same time constitutes just one larceny, a prosecution for the larceny 
of the horse will bar a subsequent prosecution for the larceny of the wagon 
and harness.** Where more than one offense has resulted, the “same trans- 
action test” has been rather generally repudiated.*? “In this view,” said the 
Supreme Court,®* “we are of opinion that while the transaction charged is 
the same in each case, the offenses are different.” Little is left of such a 
test, for example, when the robbery of four men at the same time and 
place is held to constitute four transactions.®® “The words ‘same offense’ 
mean same offense, not the same transaction, not the same acts, not the 
same circumstances or same situation.” 7° As explained by the American 
Law Institute: “A few jurisdictions recognize the ‘same transaction rule,’ 
but have had difficulty in defining it and in applying it.” ™ 

Some courts have applied the “one act and one intent” test, usually 
limited to situations in which multiple offenses of the same nature are 
claimed to have been committed because several persons or different pieces 
of property have been involved. Thus one court may hold that a criminally- 
negligent traffic accident resulting in death or injury to two persons consti- 
tutes only one offense because there was only one act and one “intent,” 7 
although another court would find two offenses under the same circum- 
stances.*? Something of the idea of the limited application of this test, even 
where recognized, is shown by a Tennessee case." A conviction of man- 
slaughter based upon a traffic accident was held to bar a conviction of 
assault and battery on another person injured in the same accident but not 
to bar a conviction of driving while intoxicated—an entirely different kind 
of offense. 

The fourth test is the most rigid of all. “The rule is,” said the Wisconsin 
court, “that the offenses charged in the two indictments are not identical 
unless they concur both in Jaw and in fact, and that the plea of autrefois 


66 Fisher v. Commonwealth, 64 Ky. 211 (1867). 

67 People v. Allen, 368 Ill. 368, 378, 14 N.E.2d 397, 403 (1938); Ford v. State, 229 
Ind. 516, 98 N.E.2d 655 (1951); State v. Jacobson, 197 Iowa 547, 551, 197 N.W. 638, 640 
(1924); State v. Garcia, 198 Iowa 744, 745-46, 200 N.W. 201, 202 (1924); State v. Brooks, 
215 Wis. 134, 139, 254 N.W. 374, 376 (1934). 

68 Gavieres v. United States, 220 U.S. 338, 342, 31 Sup. Cr. 421 (1911). 

69 State v. Hoag, 21 N.J. 496, 122 A.2d 628 (1956), aff'd, 356 U.S. 464, 78 Sup. Ct. 
829 (1958). Cf. State v. Cooper, supra note 65. 

70 State v. Rose, 89 Ohio St. 383, 386, 106 N.E. 50, 51 (1914). 

71 MopeL Penat Cope § 108, comment, at 36 (Tent. Draft No. 5, 1956). 

72 Smith v. State, 159 Tenn. 674, 21 S.W.2d 400 (1929). 

73 State v. Fredlund, 200 Minn. 44, 273 N.W. 353 (1937). 

74 Smith v. State, supra note 72. 
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acquit or convict is bad if the offenses charged in the two indictments be 
distinct in law, no matter how closely they are connected in fact.” 7 

Without suggesting for a moment that there has been complete uni- 
formity in the application of any of these tests, it may be well to consider 
what result is indicated by one or another. Suppose D killed both X and Y 
by shooting with malice aforethought under the following circumstances: 
(1) he intended to kill both and killed each with a separate shot, the two 
being fired at almost the same time and place; (2) he intended to kill both 
and did so with a single shot by waiting until one was directly in front of 
the other; (3) he intended to kill only X but the same bullet also killed Y; 
(4) he intended to kill only X but the first shot missed X and killed Y by 
accident whereupon another shot was fired which killed X. Is D being 
tried again for the same offense if tried for the murder of Y after having 
been tried for the murder of X? Under the “same evidence test” the 
answer should be no in all cases because proof of the killing of one with 
malice aforethought would never be sufficient to convict of the murder of 
the other. The “same transaction test” might be stretched far enough to 
find only one offense in all four cases but is unlikely to be extended far 
enough to include the first in this category. The “one act and one intent” 
test would find it to be the same offense in number three but a different 
offense in each of the others,”* whereas the “same offense in law and in 
fact” test would find two murders in each of the situations under the pre- 
vailing view of multiple homicides.” 


7™ Winn v. State, 82 Wis. 571, 575, 52 N.W. 775, 777 (1892). “It is to be observed 
that the pleas of autrefoits acquit and autrefoits convict, or a former acquittal and 
former conviction, must be upon a prosecution for the same identical act and crime.” 
4 BLacksTONE, CoMMENTARIES * 336. Accord, Fall v. United States, 49 F.2d 506, 511 
(D.C. Cir. 1931); Foran v. State, 195 Ind. 55, 61, 144 N.E. 529, 531 (1924); People v. 
Grzesczak, 77 Misc. 202, 203-4, 137 N.Y. Supp. 538, 539 (Co. Cr. 1912). 

“Prosecutions are for the same offense when they are for violations of the same 
provision of the criminal law and when the facts on which they are based are the same.” 
ALI ApMINISTRATION OF THE CRIMINAL Law § 5 (Proposed Final Draft 1935). 

76 TD) was a member of a mob which shot and killed X and Y at about the same 
time. D’s acquittal of the murder of Y was held not to bar a prosecution for the 
murder of X. The court emphasizes that two shots were fired and suggests that the 
plea might be valid if one shot had killed both. Augustine v. State, 41 Tex. Crim. 59, 
52 S.W. 77 (1899). 

77“[WHe have attempted to show that the better rule, and that established by the 
great weight of respectable authority, is that the murder of two persons, even by the 
same act, constitutes two offenses, for each of which a separate prosecution will lie, and 
that a conviction or acquittal in one case does not bar a prosecution in the other.” 
People v. Majors, 65 Cal. 138, 146-47, 3 Pac. 597, 603 (1884). 

So far as crimes against the person are concerned, there are as many crimes as there 
are persons although there may be but one act or intent. People v. Plumlee, 177 Cal. 
App. 2d 224, 2 Cal. Rep. 84 (1960). Accord, Regina v. Gray, 5 Ir. L. Rep. 524 (1843). 
See also Horack, The Multiple Consequences of a Single Criminal Act, 21 Munn. L. 
Rev. 805, 822 (1937). 
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After an elaborate study the Institute had this to say, supported by a 
bewildering citation of cases: 


“A list of decisions is set forth .. . which illustrates the confusion of 
the courts in determining when an offense is the ‘same offense’ as one 
of which the defendant has already been acquitted or convicted. 

“T Two offenses, i.e., violations of two different provisions of 
the criminal law, were called the ‘same offense’ where they were the 
result: of one act of the defendant. 

“iI [Same—called not the ‘same offense’. | 

“III Two offenses, i.e. violations of two different provisions of 
the criminal law, were called the ‘same offense’ although the defendant 
did two acts. 

“TV [Same—called not the ‘same offense.’ | 

“V Two offenses, i.e. two violations of the same provision of 
the criminal law, were called the ‘same offense,’ although the defendant 
did two acts. 

“VI [Same—called not the ‘same offense.’] 

“VII Only one prosecution was allowed although two persons 
or two kinds of property were affected by the same act of the defend- 
ant, and it would appear that there were two violations of the same 
provision of the criminal law. ; 

“VIII Two prosecutions were allowed because of variance on the 
first trial or where two persons were affected by the same act of the 
defendant, and, therefore, there were two violations of the same pro- 
vision of the criminal law.” 7 


Such utter inconsistencies 7 so widespread and continuing over such 
a long period of time, indicate that different courts have had different 
goals in mind. They use the same words but these words do not have the 
same signification. Some speak of the “same offense” in the literal sense of 
the identical crime whereas others employ the same phrase because con- 
vinced for another reason that defendant should not be convicted on the 
second trial. Similar differences are found in the use of the other phrase 
involved. “Former jeopardy” is employed at times in the constitutional 
sense of former jeopardy for the same offense, meaning that the state’s 
cause of action has been merged in a conviction or barred by an acquittal 
of the very offense charged in the second prosecution so that the defendant 
is entitled to the strictest application of the plea of former conviction or 
acquittal (or former jeopardy if the third plea has been added by statute). 
As so used, “former jeopardy for the same offense” applies just as effec- 


78 ALI ApMINISTRATION OF THE CRIMINAL Law 33-34 (Proposed Final Draft 1935). 
The page references to supporting citations are omitted. 
79 With reference to the confusion resulting from the attempt to determine whether 


a prior prosecution should stand in the way of a second, see also Lugar, Criminal Law, 
Double Jeopardy and Res Judicata, 39 Iowa L. Rev. 317, 328 (1954). 
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tively whether the first prosecution resulted in conviction or acquittal.*° 
In other cases “former jeopardy” is used in the collateral-estoppel sense to 
mean, not that defendant has been in jeopardy of being convicted of the 
offense for which he is now being prosecuted, but that he was in jeopardy 
of being convicted of some other crime and that the result of the jury’s 
verdict was a finding in his favor upon some point which would have to 
be found against him in order to convict of the crime now charged. In this 
sense what would be “former jeopardy” if the defendant was acquitted on 
the first trial would not be “former jeopardy” had he then been con- 
victed.*! 

To illustrate, let it be supposed that by a volley of shots D killed both 
X and Y, all having been aimed at X and the resulting death of Y being 
quite accidental. D claims the shooting was in privileged self-defense 
while the state insists it was with malice aforethought. After having been 
tried for the murder of Y, and acquitted, D is brought to trial for the 
murder of X. In Winn v. State ®? it was held that the plea of former 
acquittal was demurrable because the “plea of autrefois acquit or convict 
is bad if the offenses charged in the two indictments be distinct in law, no 
matter how closely they are connected in fact.” ** In other words the 
court was thinking of former jeopardy in the constitutional sense and found 
that it did not apply to facts such as these. In Spanell v. State,8* on the 
other hand, the court emphasized that if D killed Y by a shot fired at X 
with malice aforethought he would be guilty of murder, and the jury’s 
finding him not guilty of that alleged crime was a finding that the shots 


80 “(T]he accused, whether convicted or acquitted, is equally put in jeopardy at 
the first trial.” United States v. Ball, 163 U.S. 662, 669, 16 Sup. Ct. 1192, 1194 (1896). 


81 See Spannell v. State, 83 Tex. Crim. 418, 203 S.W. 357 (1918). The court held 
that if defendant killed his wife while shooting at Butler, his acquittal on the trial for 
the murder of his wife was a finding that he did not shoot with malice aforethought. 
Hence it was error not to admit evidence of this acquittal with proper instructions as to 
its effect. There would have been nothing of this nature in defendant’s favor if he had 
been convicted of the murder of his wife. 

8282 Wis. 571, 52 N.W. 775 (1892). In this case the intended victim did not die 
and the second trial was for assault with intent to murder, but the problem is the same. 
The court emphasized that the bystander was killed, not by a shot intended for the 
other, but by accident after the other had grabbed the weapon and there was a struggle 
for its possession. But if D was acting in self-defense, he was still privileged during the 
struggle for possession of the weapon, whereas if he had made a murderous assault he 
is guilty of the murder of the innocent bystander killed by accident while the intended 
victim was trying to disarm his assailant. The court’s attempt to rationalize a different 
result is quite unconvincing. Cf. Carson v. People, 4 Colo. App. 463, 36 Pac. 551 (1894). 

An acquittal of defendant of the offense of assault with a deadly weapon with 
intent to murder his wife was held not to bar a subsequent conviction of the murder of 
a bystander accidentally killed by the only shot fired. People v. Brannon, 70 Cal. App. 
225, 233 Pac. 88 (1924) (hearing in supreme court denied). The whole emphasis was 
upon the availability of a plea of former acquittal. 


8382 Wis. at 575, 52 N.W. at 777. 
54 Supra note 81. 
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were fired in privileged self-defense—if they were all fired at X. The court 
indicated that D was not entitled to bar the second trial by a plea of 
former acquittal, but held it was reversible error not-to submit to the jury 
the issues raised by the former acquittal. 


One Act 


A statement sometimes encountered is to the effect that a basic prin- 
ciple of the common law forbids more than one punishment, or more than 
one prosecution, for one act.8> This has caused confusion because of dif- 
ferent meanings assigned to the word “act” as so employed. The former 
tendency to define crime in terms of “an act or omission punishable” % 
and so forth caused some to use the word “act” to mean the resulting 
offense. As so used the statement means that for one offense there may 
be only one prosecution and punishment, and if “one offense” is properly 
limited in its meaning the statement cannot be questioned. But some have 
assumed that the word “act” refers to the misconduct and have understood 
the statement to mean that misconduct on one occasion may not result in 
more than one prosecution or punishment, a conclusion not to be found in 
any principle of the common law. 

Confusion may have resulted from a misinterpretation of the under- 
lying maxim: “No one ought to be twice vexed for the same cause.” The 
word “cause” in the maxim so obviously refers to “cause of action” that it 
is difficult to imagine how anyone could have thought the reference was 
to physical cause, but some may have done so. The maxim applies to civil 
proceedings as well as to criminal prosecutions and no one would doubt 
that harm inflicted upon several persons by one intentional or negligent 
physical cause could support as many tort actions as there were persons 
harmed. The word “act,” it may be added, has not been used in discussions 
of this subject with any narrow signification but in a loose sense to indicate 
misconduct on a particular occasion.§* 

If D, having decided to murder X and Y, should search for them and 
shoot first one and then the other with fatal consequences the result would 
be two murders even if little time elapsed between them. However, so it 
seems to be assumed by some, if D is able to maneuver his victims into a 
position in which he can kill both by a single shot from a high-powered 
rifle, there will be only one murder, as if the law offered a bargain rate for 
multiple killings where ammunition is conserved. If a second person is 


85“The principle that a person should not be punished more than once for the 
same act is familiar to all nations.” Comment, 38 J. Crim. L., C. & P.S. 379 (1947). The 
constitution provides “freedom from successive prosecutions for a single wrongful act.” 
Grant, The Lanza Rule of Successive Prosecutions, 32 Cotum. L. Rev. 1309 (1932). 

861 McCrain, Criminat Law § 4 (1897). For definitions of crime, see PERKINs, 
CriminaL Law 5-8 (1957). 

87 As to the meaning of the word “act” see Perkins, CriminaL Law 471-72 (1957). 
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killed unexpectedly by a shot intended only for one some courts may con- 
clude only one murder has been committed on the “one act and one intent” 
theory,®® but where D sets out to murder two persons and accomplishes his 
purpose the commission of two murders should not be questioned.®® To 
continue, if D has sexual intercourse with a girl under the age of consent he 
is guilty of statutory rape; if he has such intercourse with his sister he is 
guilty of incest; and if he has such intercourse with his sister while she is 
under the age of consent there is no principle of the common law which 
prohibits his punishment for two separate offenses committed by the one 
misdeed.*° 

Time and again the distinction between acts and offenses has been 
emphasized in the cases. “[I]t cannot be truly averred that the offender 
has been twice punished for the same offence; but only that by one act he 
has committed two offences, for each of which he is justly punishable.” * 
“While the law jealously protects a culprit from double punishment, it 
does not allow him to commit two separate and distinct offenses for the 
price of one.” ®? “But neither in the federal nor in our own constitution is 
there any prohibition against successive prosecutions if the wrongful act 
is the cause of separate and distinct offenses.” ®* “The constitutional in- 
hibition is directed to the identity of the offense and not to the act.” 4 
“In this view we are of opinion that while the transaction charged is the 
same in each case, the offenses are different.” ®* “Identity of the transactions 
relied upon is not a proper test, for a single act or transaction may contain 
elements each of which are crimes under different statutes.” * “A single 
act may constitute two or more distinct and separate offenses.” °7 “A test 
concerning whether a single transaction may constitute two separate and 
distinct offenses is whether the same evidence is required to sustain each 


88 One court, for example, held that killing three persons in one criminally-negli- 
gent traffic accident constituted just one offense of involuntary manslaughter. State v. 
Wheelock, 216 Iowa 1428, 250 N.W. 617 (1933). Compare another case, under other 
facts, in which the court emphasized that the killing of the deceased was unintentional. 
State v. Cooper, 13 N.J.L. 361 (1833). 

89 As said in one case, “[T]he murder of two persons, even by the same act, consti- 
tutes two offenses. ...” People v. Majors, 65 Cal. 138, 146, 3 Pac. 597, 603 (1884). See 
also Regina v. Gray, 5 Ir. L. Rep. 524 (1843); People v. Plumlee, 177 Cal. App. 2d 224, 
2 Cal. Rep. 84 (1960). 

% For a single act of intercourse an offender may be convicted of both rape and 
incest. People v. Bowles, 2 Cal. Rep. 896 (Cal. App. 1960); Burdue v. Commonwealth, 
144 Ky. 428, 138 S.W. 296 (1911). 


1 Moore v. Illinois, 55 U.S. 13, 20 (1852) 

92 People v. Thomas, 59 Cal. App. 2d 585, 589, 139 P.2d 359, 361 (1943). 

%3 State v. Fredlund, 200 Minn. 44, 50, 273 N.W. 353, 356 (1937). 

% People v. Allen, 368 Ill. 368, 378, 14 N.E.2d 397, 403 (1938). 

®5 Gavieres v. United States, 220 U.S. 338, 342, 31 Sup. Ct. 421, 422 (1911). 
% State v. Jacobson, 197 Iowa 547, 551, 197 N.W. 638, 640 (1924). 

°7 Woodworth v. State, 185 Ind. 582, 586, 114 N.E. 86, 88 (1916). 
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charge, and if not, the fact that both charges relate to and grow out of one 
transaction does not make a single offense where two distinct offenses are 
defined by statute.” 8 


MULTIPLE OFFENSES 


Whenever it is necessary to speak here of more than one offense it is 
important to keep in mind different categories which have significance in 
the present discussion, since the plurality may be in the form of (1) mutu- 
ally-exclusive offenses, (2) inclusive-included offenses, (3) violations of 
different laws, (4) multiple offenses resulting from violations of the same 
law, or (5) violations of the laws of different jurisdictions.® 


Mutually-Exclusive Offenses 


Reference was made earlier to the case of the agent accused of em- 
bezzling his principal’s property although it was not clear whether he 
converted the oats originally delivered to him or sold the oats while acting 
properly as agent and later converted the purchase-money received there- 
for.1°° One possibility not there considered is this: Suppose the first in- 
dictment charged only embezzlement of the oats and after being convicted 
of this charge he was later indicted for embezzlement of the money. This 
would not be a true case of former jeopardy because the offenses charged 
are not the same. They relate to the same general transaction, it is true, 
but embezzlement of oats is not the same offense in law as the embezzle- 
ment of money. But this presents the clearest possible case of collateral 
estoppel. Since there has been only one embezzlement and it has been judici- 
ally determined between the parties that the conversion was of oats it 
follows that it was not of money. An acquittal in the first trial in such a 
situation, as pointed out above, would neither support a plea of former 
acquittal nor furnish ground for collateral estoppel. 


Inclusive-Included Offenses 


In legal theory an accusatory pleading charges the defendant with 
every offense of which he could validly be convicted thereunder. If, in 
the particular jurisdiction, an indictment for first-degree murder would 
support a conviction either of that offense or of second-degree murder, 
manslaughter,!®! attempt to murder, or assault and battery, a trial under 


%8 Lawton v. Hand, 186 Kan. 523, 350 P.2d 28, 31 (1960). 

“When the same conduct may establish the commission of more than one offense, 
a person charged with such conduct may be prosecuted for each such offense.” Mopet 
Pena Cope § 1.08 (Tent. Draft No. 5, 1956). See also Horack, supra note 3. 

% For a somewhat different classification see Kirchheimer, supra note 60, at 516. 

100 State v. Folger, 204 Iowa 1296, 210 N.W. 580 (1926). 

101 People v. Raymond, 87 Cal. App. 510, 262 Pac. 442 (1927). 
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this indictment is former jeopardy as to all these offenses.!°? He has 
literally been in jeopardy of being convicted of any of them. He could 
not have been convicted of them all, or of more than one, because all but 
first-degree murder are included offenses. If the jurisdiction did not permit 
conviction of misdemeanor in a felony trial, as was true of the English 
common law,}® and if assault and battery was a misdemeanor there, the 
murder trial, if it resulted in a conviction, would be former jeopardy as 
to the included assault and battery because conviction of the whole, or a 
part, includes any lesser part.!°* If the murder trial resulted in an acquittal, 
however, this would not be former jeopardy as to the assault and battery 
since the court in the first trial in such a jurisdiction could make no 
separate adjudication as to this offense.!% 

If the first prosecution is for an included offense the problem is not 
quite so simple. It has been held that conviction of the lesser offense is 
no bar to a prosecution for a greater inclusive offense because the defendant 
was in no jeopardy of being convicted of this in a trial in which only the 
lesser was charged. “The greater includes the less . . . but not vice 
versa.” 1° This, however, represents a minority view having very little 
support. 

“A plaintiff is not permitted to split a single cause of action. If judg- 
ment is given for or against him in an action to enforce a cause of action, 
he cannot maintain thereafter an action upon any part of the cause of action. 
The whole cause of action is merged in or barred by the judgment.” 1% 

Whether pyramiding offenses of the inclusive-included category pre- 
sent a situation in which the state actually has only one cause of action or 
not is seldom discussed,}°® but the commonly accepted position is that “the 
prosecutor may carve as large an offense out of it as he can, but .. . ‘he 
must cut only once.’” 14° Thus if only one attack is involved, a conviction 


102] BisHop, New Criminat Law § 1057 (8th ed. 1892). 

108 The King v. Westbeer, 1 Leach 12, 168 Eng. Rep. 108 (K.B. 1739); Regina v. 
Eaton, 8 Car. & P. 417, 173 Eng. Rep. 556 (C.C. Ct. 1838). 

104 Im re Nielsen, 131 U.S. 176, 9 Sup. Ct. 672 (1889). 

105 Tbid. (dictum.) 

106 State v. Foster, 33 Iowa 525 (1871). Conviction of assault and battery was not 
a bar to a conviction of assault with intent to inflict great bodily injury based upon the 
same attack. 

107 Scott v. United States, 1 Morris 142, 144 (Iowa 1843). 

“Therefore it may be said a conviction for the larceny would not bar an indict- 
ment for the robbery because the person charged had not been punished for the whole 
thing—crime or crimes committed.” State v. Gleason, 56 Iowa 203, 205, 9 N.W. 126, 127 
(1881). 

108 Scott, Collateral Estoppel by Judgment, 56 Harv. L. Rev. 1, 22-23 (1942). 

109 Tt has been said that “but one offense is committed.” People v. Trantham, 24 
Cal. App. 2d 177, 180, 74 P.2d 851, 852 (1937). 

110 People v. Defoor, 100 Cal. 150, 156, 34 Pac. 642, 644 (1893). 

“The doctrine of carving applies. . . .” Wright v. State, 37 Tex. Crim. 627, 630, 
40 S.W. 491, 492 (1897). 
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of assault will bar a subsequent prosecution for aggravated assault," 
malicious wounding,'!” or assault with intent to murder.'!* The outstand- 
ing exception to this position arises when the victim of a criminal act dies 
as a result thereof after the wrongdoer has been convicted of the original 
crime. Thus conviction of assault with intent to murder while the victim 
is alive will not bar a prosecution for murder based upon the later death 
resulting from that attack; !!4 and a conviction of a parent for wilful neglect 
of a child will not bar a subsequent prosecution for manslaughter for having 
thus caused the death of the child if the fatality occurred after the con- 
viction.145 If the conviction in the normal case in which the prosecution 
started with an included offense is held to entitle the defendant to a plea 
of former conviction in the strict sense, on the theory that the state had 
just one cause of action, this could not apply to the exceptional situations 
mentioned because there was no cause of action for murder or man- 
slaughter prior to the death of the victim. And if the theory in the 
normal case is that the second prosecution must be dismissed on the ground 
of collateral estoppel, since fairness and justice will not permit the prose- 
cutor to “carve” a second time, this also will not apply to a situation in 
which he “carved” all he could in the first prosecution. 

It has been held that an acquittal on a trial for assault with intent to 
kill would not support a plea of former acquittal to an indictment for 
murder based upon the subsequent death of the other." This is correct 
so far as the plea in bar is concerned, but the prosecution should have been 
dismissed on the ground of collateral estoppel, at least if the first prosecu- 
tion could have resulted in conviction of simple assault.'!* If the defendant 
did not assault the deceased there was either justification or excuse for the 
use of force or the attack was by some other person. 


Ml The Queen v. Elrington, 1 B.&S. 688, 121 Eng. Rep. 870 (Q.B. 1861). 

"2 The Queen v. Miles, L.R. 24 Q.B.D. 423 (1890). 

3 People v. McDaniels, 137 Cal. 192, 69 Pac. 1006 (1902). The conviction was of 
battery which in criminal law includes an assault. 

14 Commonwealth v. Ramunno, 219 Pa. 204, 68 Atl. 184 (1907). See also Common- 
wealth v. Roby, 29 Mass. 496 (1832); Johnson v. State, 19 Tex. Ct. App. R. 453 (1885). 

‘5 The King v. Tonks, [1916] 1 K.B. 443 (1915). And a conviction of assault and 
battery will not bar a prosecution for manslaughter based upon the same attack if the 
victim died after the first prosecution. Diaz v. United States, 223 U.S. 442, 32 Sup. Ct. 
250 (1912); Commonwealth v. Evans, 101 Mass. 25 (1869); Burns v. People, 1 Parker 
Cr. 182 (N.Y. 1848); State v. Littlefield, 70 Me. 452 (1880); Regina v. Morris, 10 Cox 
Crim. Cas. 480 (1867). 

116 People v. Harrison, 395 Ill. 463, 70 N.E.2d 596 (1946); Curtis v. State, 22 Tex. 
Ct. App. R. 227, 3 S.W. 86 (1886); Regina v. Salvi, 10 Cox Crim. Cas. 481, note (1857). 

1171f in the first prosecution no verdict was returnable other than guilty of assault 
with intent to kill or not guilty, the acquittal in that trial would not operate as a 
collateral estoppel to the indictment for murder because conviction in the first prosecu- 
tion required a specific intent to kill which is not required to establish the malice 
aforethought needed for murder. See Perkins, CriminaL Law 676-79 (1957). 
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Violations of Different Laws 


There are countless examples of multiple offenses resulting from viola- 
tions of two or more laws by a single act or transaction, of which the 
sex offenses offer typical illustrations. Thus a single act of illicit sexual 
intercourse will support convictions of statutory rape and incest,!® statutory 
rape and seduction,!® lewd and lascivious cohabitation and adultery,}° or 
adultery and seduction.!#! In like manner a single sale of intoxicating liquor 
will support convictions of selling to a minor and selling without a license,}*? 
or unlawful sale of intoxicating liquor and maintaining a place where such 
liquor is sold.!8 And if a single sale of narcotics violates two !*4 or three 125 
sections of the penal code, there may be as many convictions as there are 
laws violated, and the sentences may be pronounced to run consecutively. 
Even if proof of possession of a narcotic gives rise to a prima-facie pre- 
sumption of a violation of each of two sections of the code, a single act 
of possession will support a conviction of both offenses, if neither presump- 
tion is overcome, and the sentences may run consecutively. To give 
only limited reference to other types of situation it may be mentioned that 
plural convictions may be based upon offensive conduct in a public place 
and insult to a public officer,!?? forging entries in books of account and 


18 People v. Bowles, 2 Cal. Rep. 896 (Cal. App. 1960); Burdue v. Commonwealth, 
144 Ky. 428, 138 S.W. 296 (1911). See also State v. Learned, 73 Kan. 328, 85 Pac. 293 
(1906); Stewart v. State, 35 Tex. Crim. 174, 32 S.W. 766 (1895). The Kansas court 
pointed out that although incest requires consent of both parties, the statute on rape 
does not say the youthful female cannot consent, but only that it is rape even if she 
does consent. 

119 Hall v. State, 134 Ala. 90, 32 So. 750 (1902). 

120 Morey v. Commonwealth, 108 Mass. 433 (1871); State v. Brooks, 215 Wis. 134, 
254 N.W. 374 (1934). 

121 Smith v. Commonwealth, 17 Ky. L. Rep. 541, 32 S.W. 137 (1895). See also 
State v. Jacobson, 197 Iowa 547, 197 N.W. 638 (1924). 

122 Blair v. State, 81 Ga. 629, 7 S.E. 855 (1888); State v. Gapen, 17 Ind. App. 524, 
45 N.E. 678 (1896); Ruble v. State, 51 Ark. 170, 10 S.W. 262 (1888) (selling without 
a license and selling to a minor without the written consent of his parent or guardian). 

123 Woodworth v. State, 185 Ind. 582, 114 N.E. 86 (1916). Or unlawful possession 
of liquor and sale of the same liquor. Albrecht v. United States, 273 U.S. 1, 47 Sup. Ct. 
250 (1927). 

124 United States v. Sabella, 272 F.2d 206 (2d Cir. 1959). One sale of narcotics not 
from the original stamped package and also not on the written order of the purchaser 
constitutes two different offenses. Blockburger v. United States, 284 U.S. 299, 52 Sup. 
Cr. 180 (1932). 

125 Gore v. United States, 357 U.S. 386, 78 Sup. Ct. 1280 (1958). This was a five-to- 
four decision but only two of the dissenters thought that Congress could not validly 
make such provisions. 

126 Harris v. United States, 359 U.S. 19, 79 Sup. Ct. 560 (1959). This was a seven- 
to-two decision. 

127 Gavieres v. United States, 220 U.S. 338, 31 Sup. Ct. 421 (1911). 
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embezzlement,!28 or possession of a sub-machine gun without its having 
been transferred properly and possession of the same gun without having 
the tax paid on its transfer.1*° : 

In certain other situations more than one conviction is permitted, but 
in these there has been more than one act or transaction unless the latter 
word is given broader sweep than required for the cases mentioned above. 
Thus conspirators may be convicted of both a conspiracy to commit a 
certain crime and the resulting offense itself,18° a thief may be convicted 
of violating the statute by wrongfully putting his brand on cattle of another 
and of stealing the cattle,"#4 and a burglar may be convicted of both the 
burglary and the larceny,!? robbery,!** or other felony perpetrated by him 
after he had broken into the building. 


Multiple Violations of the Same Law 


The widely prevailing view is that there are as many offenses against 
the person as there are persons harmed by the wrongful act. Killing two 
persons with malice aforethought will result in two murders '** even if 
only one shot was fired,!** and killing two as a result of one criminally- 
negligent traffic accident will constitute two manslaughters,1** although a 
few courts have held to the contrary on the “one act and one intent” theory 
of identity of offenses.18? For the same reason robbery of several persons, at 
the same time and place, will result in as many robberies as there are 
persons robbed.1*8 One transportation of two women in violation of the 


128 State v. Patterson, 66 Kan. 447, 71 Pac. 860 (1903). 

129 Montgomery v. United States, 146 F.2d 142 (4th Cir. 1944). 

130 Williams v. United States, 273 F.2d 781 (9th Cir. 1959). The Institute has 
recommended that this be permitted only in certain situations, but does not question 
that it is permitted unless restricted by statute. Mopez Penat Cope § 1.08(1)(b), and 
comment to paragraph (b) (Tent. Draft No. 5, 1956). 

181 People v. Kerrick, 144 Cal. 46, 77 Pac. 711 (1904). In a recent case the trial 
judge directed the jury to ignore the misbranding count if they found defendant 
guilty of stealing the animals. Murdock v. State, 351 P.2d 674 (Wyo. 1960). 

182 State v. Hutton, 349 P.2d 187 (Ariz. 1960). Although statutory burglary, grand 
larceny, and operating a motor vehicle without the owner’s consent were all part of one 
transaction, they were distinct offenses for which there could be three convictions. 
Matey v. Sacks, 284 F.2d 335 (6th Cir. 1960). 

1839 People v. Brain, 75 Cal. App. 109, 241 Pac. 913 (1925). In determining the 
punishment for kidnapping it was proper to consider the fact that the victim had been 
murdered, although defendant had previously been convicted of that murder. Williams 
v. Oklahoma, 358 U.S. 576, 79 Sup. Ct. 421 (1959). 

184 Seymour v. Commonwealth, 133 Va. 775, 112 S.E. 806 (1922). 

185 Regina v. Gray, 5 Ir. L. Rep. 524 (1843). 

136 People v. Allen, 368 Ill. 368, 14 N.E.2d 397 (1938); State v. Fredlund, 200 Minn. 
44, 273 N.W. 353 (1937). 

187 State v. Wheelock, 216 Iowa 1428, 250 N.W. 617 (1933). 

138 People v. Rodgers, 184 App. Div. 461, 171 N.Y. Supp. 451(1918), aff'd without 
Opinion, 226 N.Y. 67, 123 N.E. 882 (1919); State v. Hoag, 21 N.J. 496, 122 A.2d 628 
(1956), aff'd, 356 U.S. 464, 78 Sup. Ct. 829 (1958). 
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Mann Act is only one offense 14° but this crime, it should be noted, is not 
one against the person but against morality and decency. 

Where different pieces of property are involved in the misconduct it 
is necessary to consider the particular offense and sometimes even the statute 
creating it. Embezzlement of several bonds at one time was held in one case 
to constitute as many offenses as there were bonds,!#° while another court 
in reaching the opposite conclusion '*! pointed out that embezzlement 
statutes vary so widely it is impractical to consider the offense without 
reference to the particular enactment. The stealing of two or more articles 
at the same time is generally held to constitute only one larceny,!*? and 
the offering of two forged instruments at the same time but one offense of 
uttering,!** but cutting open six mail bags in one transaction was held 
to constitute six offenses.'44 The statute proscribing interstate transpor- 
tation of obscene matter for sale or distribution, it may be added, specifies 
only one offense. 

Needless to say, multiple offenses will result from multiple violations 
of the same law by separate and distinct acts 4° such as several sales of 
narcotics to the same purchaser.'*7 This is true of two sales by the same 
seller to the same buyer at about the same time if the second was not made 
until after the first was completed.'#8 A continuing offense will not support 
two convictions merely by alleging different dates,!*® but if the harm is still 
in existence after the filing of the first accusatory pleading it becomes a 
second offense.'*" 


139 Bell v. United States, 349 U.S. 81, 75 Sup. Ct. 620 (1955). 

140 Commonwealth v. Butterick, 100 Mass. 1, 9 (1868). And see Note, 65 Yate L.J. 
339, 348 & n.45 (1956). 

141 Wiley v. State, 349 P.2d 30 (Okla. 1960). 

142 People v. James, 3 Cal. Rep. 648 (Cal. App. 1960); Wright v. State, 37 Tex. 
Crim. 627 (1897). 

143 State v. Egglesht, 41 Iowa 574 (1875). 

144 Ebeling v. Morgan, 237 U.S. 625, 35 Sup. Cr. 710 (1915). 

It is a federal offense knowingly to transport in interstate or foreign commerce 
stolen property of the value of $5,000 or more. 18 U.S.C. § 2314 (1958). By express 
authorization of another section (§ 2311) several shipments referred to in a single in- 
dictment may be added together to make up this amount. Schaffer v. United States, 
362 U.S. 511, 80 Sup. Cr. 945 (1960). 

145 United States v. Wells, 180 F. Supp. 707 (D. Del. 1959). 

146 The California “abortion” statute makes it an offense to administer to any 
woman any substance with intent to procure a miscarriage, unless necessary to save 
her life. Each such administration is a separate offense and an information in three 
counts charging defendant with such acts upon the same woman on different days was 
not demurrable. People v. Wilkes, 177 Cal. App. 2d 691, 2 Cal. Rep. 594 (1960). And 
defendant may be convicted on all three counts. 

147 Wesson v. United States, 164 F.2d 50 (8th Cir. 1947). 

148 Blockburger v. United States, 284 U.S. 299, 52 Sup. Cr. 180 (1932). 

149 State v. Waterman, 87 Iowa 255, 54 N.W. 359 (1893). 
150 Wilson v. Cooper, 249 Ky. +32, 60 S.W.2d 359 (1933). 
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Violations of the Laws of Different Jurisdictions 


“An offense, in its legal signification, means the transgression of a 
law.” 151 This, needless to say, means a law of a particular jurisdiction. “It 
follows that an act denounced as a crime by both national and state sov- 
ereignties is an offense against the peace and dignity of both and may be 
punished by each.” 152 Thus the same misconduct may constitute the 
general state offense of robbery and the special federal offense of robbing 
a federally-insured savings and loan association,!®* or the general state offense 
of statutory burglary and the special federal offense of entering a post 
office with intent to commit larceny.%* And if the same misconduct 
violates the laws of two states there are two offenses and may be two 
prosecutions.!®> It has even been held that “ ‘the same act committed by 
a person in a city may constitute two offenses—one against the laws of 
the state, and the other against the ordinances of the city; and both may 
be prosecuted against the offender.’” 15* This position, however, is far 
from having received general acceptance.!*? A prosecution by court-martial, 
it may be added, represents a different jurisdiction than that represented by 
a criminal trial if the latter is by a state 18 but not if it is by the federal 
government.!5° 

After the first prosecution, if only one offense has been committed, the 
defendant can avail himself of one of the pleas in bar }® in its true applica- 
tion if another accusatory pleading is filed against him; whereas if there 
have been two offenses, other than of the inclusive-included category,!® 
no such plea is available in this sense if the second prosecution is for the 
second offense, although he may perhaps be able to avoid conviction on 
the ground of collateral estoppel. 


151 Moore v. Illinois, 55 U.S. (14 How.) 13,19 (1852). 

152 United States v. Lanza, 260 U.S. 377, 382, 43 Sup. Cr. 141, 142 (1922). Accord, 
Abbate v. United States, 359 U.S. 187, 79 Sup. Cr. 666 (1959); California v. Zook, 336 
US. 725, 69 Sup. Ct. 841 (1949); United States v. Ratagczak, 275 Fed. 558 (N.D. Ohio 
1921); Barach’s Case, 279 Pa. 89, 123 Atl. 727 (1924). 

153 Bartkus v. Illinois, 359 U.S. 121, 79 Sup. Ct. 676 (1959). 

154 State v. Moore, 143 Iowa 240, 121 N.W. 1052 (1909). 

185 Strobhar v. State, 55 Fla. 167, 47 So. 4 (1908). 

156 Tawton v. Hand, 186 Kan. 385, 350 P.2d 28, 30 (1960). 

157 For a discussion of the conflicting views in regard to convictions under state 
statutes and municipal ordinances, see Kneier, Prosecution Under State Law and Munici- 
pal Ordinance as Double Jeopardy, 16 Cornety L.Q. 201 (1931). 

158 People v. Wendel, 59 Misc. 354, 112 N.Y. Supp. 301 (Sup. Ct. 1908); State v. 
Rankin, 44 Tenn. 145 (1867). 

159 Grafton v. United States, 206 U.S. 333, 27 Sup. Ct. 749 (1907). 

160 Fither former conviction or former acquittal (or former jeopardy if the third 
plea in bar has been added in the jurisdiction). 

161]n this category it is not entirely clear whether the defense is grounded upon 
a plea in bar or collateral estoppel, as mentioned above. 
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MULTIPLE PUNISHMENTS 


Another ancient maxim is nemo debet bis puniri pro uno delicto (no 
one ought to be twice punished for one offense).!®? In fact this outdates 
the one mentioned earlier at least in its practical application. Under the 
ancient procedure, allowing “appeal of felony” by the victim or his rela- 
tive in certain cases, this type of prosecution was permitted after the de- 
fendant had been indicted and acquitted, or convicted and pardoned, but 
not if he had been convicted and punished, for such procedure might have 
resulted in double punishment for one offense.'®* But just as the maxim 
first mentioned speaks in terms of the same cause of action, which on the 
criminal side means offense, so this one referring only to criminal pro- 
cedure speaks directly in terms of “one offense.” And as pointed out above, 
one who has committed two or more offenses, apart from the inclusive- 
included category, may properly be required to suffer as many punishments 
as there were crimes committed even if they result from a single act or 
transaction. 


MULTIPLE PROSECUTIONS 


The propriety of inflicting as many punishments as there are offenses, 
apart from the inclusive-included category, does not necessarily justify an 
equal number of prosecutions.'** Ciucci v. Illinois 1® represents an extreme 
example of this part of the problem. The defendant was charged in four 
separate indictments with murdering his wife and three children all of 
whom were found in a burning building with bullet wounds in their heads. 
In the first trial, for the murder of his wife, the evidence was not limited 
to her death but included the gory details of all four killings. The jury 
brought in a verdict of guilty and under Illinois procedure was authorized 
to fix the penalty from fourteen years in prison to death. Twenty years in 
prison was the determination made. Ciucci was next tried for the murder 
of one of his daughters, the evidence again including the finding of all four 
bullet-ridden bodies. This jury also returned a verdict of guilty and fixed 


162 Blackstone gives the other form: nemo bis punitur pro eodem delicto (no one 
is twice punished for the same offense). 4 BLACKSTONE, COMMENTARIES °315. 

163 Tid. 

164“Courts have dealt with this problem ambiguously failing to distinguish the 
question of multiplicity of trials [see State v. Roberts, 170 La. 727, 129 So. 144 (1930)], 
from the question of multiplicity of convictions or punishment.” Mover Pena Cope 
§ 1.08, comment to paragraph (a) (Tent. Draft No. 5, 1956). 

“The extreme possibilities of trial by indictment are graphically illustrated by the 
proceedings in United States v. Lattimore, 215 F.2d 847 (D.C. Cir. 1954)... . During 
the three year period between the time Lattimore was first indicted and the date the 
government renounced its attempts to allege facts sufficient to make out a legal offense, 
defendant was unable to pursue his profession and was, of course, in constant need of 
legal services.” Note, 65 Yate L.J. 339, 358 n.88 (1956). 

165 Cjucci v. Illinois, 356 U.S. 571, 78 Sup. Cr. 839 (1958). 
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the sentence at forty-five years in prison. The third trial, for the murder 
of a son, resulted in the death sentence. Defendant had objected to the 
third trial on the claim of former jeopardy and after the verdict protested 
that he had been denied a fair trial guaranteed by the due process clause of 
the fourteenth amendment. This judgment of conviction was affirmed by 
a five-to-four decision of the Supreme Court. 

Separate prosecutions of offenses committed by the same act or trans- 
action present a problem which has something in common with the rule 
against the “carving” of inclusive-included crimes, but it is actually dif- 
ferent and the common law has provided no remedy either in the form of 
a plea in bar or the basis for collateral estoppel. If such procedure should 
be carried to such an extent as to be “fundamentally unfair’—shocking to 
our “concept of ordered liberty” !®°—a resulting conviction could be upset 
as a violation of the due process clause of the fourteenth amendment, but 
this will take care of only the most extreme cases, as illustrated by Ciucci. 
For the most part this is a problem which must be dealt with either by self- 
restraint on the part of the prosecutor or by legislation. 

In one case, for example, after a second conviction was before the 
Supreme Court on certiorari the Government consented to an order vacating 
the judgment below, and remanding the case for dismissal of the indictment, 
in line with the Government’s announced policy against multiple prosecu- 
tions arising out of the same transaction.1®7 And legislation proposed by 
the Institute would require that all offenses known to the police or the 
prosecutor and within the jurisdiction of a single court must be prosecuted 
in a single prosecution if they are based on the same conduct, and in certain 
other situations,!®* subject to the power of the court to order separate 
trials if satisfied that justice so requires.1® 


INCONSISTENT VERDICTS 


Despite the inference suggested by a famous dictum 47° it is necessary 
to draw a sharp distinction between the verdict of one jury which contains 


46 Procedural due process is a guaranty of respect for those rights and immunities 
which are “implicit in the concept of ordered liberty.” Per Mr. Justice Cardozo in 
Palko v. Connecticut, 302 U.S. 319, 325, 58 Sup. Cr. 149, 152 (1937). 

167 Petite v. United States, 361 U.S. 529, 80 Sup. Ct. 450 (1960). 

168 MopeL Penat Cope § 1.08(2) (Tent. Draft No. 5, 1956). And see the statute 
involved in People ex rel. Santangelo v. Tutuska, 19 Misc. 2d 308, 192 N.Y.S.2d 350 
(Sup. Cr. 1959). 

169 Mopet Pena Cope § 1.08(3) (Tent. Draft No. 5, 1956). 

179Tn upholding a conviction on one count although the jury’s finding of not 
guilty on two other counts was inconsistent with the finding of guilty on this one, Mr. 
Justice Holmes, speaking for the Court said: “Consistency in the verdict is not neces- 
sary.” He then added obiter that if separate indictments had been presented, “the same 
evidence being offered in support of each, an acquittal on one could not be pleaded as 
res judicata of the other.” Dunn v. United States, 284 U.S. 390, 393, 52 Sup. Ct. 189, 190 
(1932). 
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obviously inconsistent parts and the verdicts of two juries one of which 
is inconsistent with the other. A verdict with inconsistent parts results 
when a jury exercises to a limited extent its “equitable power” to find for 
the defendant in a criminal case despite unmistakable evidence of his guilt. 
In a trial under an accusatory pleading of two counts the evidence may be 
such that D is either guilty of both or not guilty of either. If the verdict 
in such a case is guilty on one count and not guilty on the other this does 
not indicate the jury had any doubt of D’s guilt but only that they chose 
to exercise their arbitrary power to save the “poor fellow” from answering 
to the full extent for his wrongdoing.!™! Understandably the position is 
not that since the jury should have found D guilty on both counts the 
law will declare him not guilty of either. The court is bound to accept the 
verdict of not guilty as to the second count but also to accept the verdict 
of guilty on the first. 

Quite a different problem may be involved where there are verdicts 
by different juries. If the second jury could not return a verdict of guilty 
without finding against the defendant on the very issue which had been 
found in his favor by the first, the conviction would be so fundamentally 
unfair that the prosecution should be stopped at the earliest point on the 
theory of collateral estoppel.!7? 

Consider the problem in hypothetical form. D and A are tried under 
an information charging them in count one with assault and battery upon 
X and in count two with a conspiracy to commit this assault. There is 
evidence tending to show that D and A agreed X should be beaten because 
of certain remarks he had made, and that this should be done by A inducing 
X to go to a certain secluded spot where D would attack him. There was 
also evidence tending to show that A did induce X to go there where he 
was beaten by D while A was not present. The judge’s instruction told the 
jury, among other matters, that if the two did conspire to assault X and 
either conspirator carried out the agreed plan, both were guilty of assault 
and battery as well as conspiracy even if only one was present at the time. 


171 Where a verdict of acquittal on one count and conviction on another was in- 
consistent it was said: “The most that can be said in such cases is that the verdict shows 
that either in the acquittal or the conviction the jury did not speak their real con- 
clusions, but does not show that they were not convinced of the defendant’s guilt.” In 
other words, it indicates that the jury were satisfied of defendant’s guilt of both, but 
acquitted him of one by an unauthorized exercise of leniency. Steckler v. United 
States, 7 F.2d 59, 60 (2d Cir. 1925). And see People v. Hollenbeck, 9 App. Div. 2d 983, 
194 N.Y.S.2d 543 (Sup. Ct. 1959). “[I]nconsistency in a verdict on the separate counts of 
an indictment or information does not entitle a defendant to the reversal of a con- 
viction. Blumenfield v. United States, 284 F.2d 46, 55 (8th Cir. 1960). 

The rule that a verdict will not be rejected because of inconsistency will not be 
applied to a case in which the jury was waived and the inconsistency is in the findings 
of the trial judge. United States v. Maybury, 274 F.2d 899 (2d Cir. 1960). The court 
divided in such a way that the case is not of much value as authority on the point. See 
73 Harv. L. Rev. 1616 (1960). 

172 Sealfon v. United States, 332 U.S. 575, 68 Sup. Cr. 237 (1948). 
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The jury found D guilty of conspiracy and guilty of assault and battery 
but found A not guilty of assault and battery although guilty of conspiracy. 
Clearly the members of the jury have not followed. the instructions of the 
judge but have substituted their own notion that one conviction should be 
enough for the man who did not actually strike any blow. The judge is 
bound to accept the verdict finding A not guilty of assault and battery but 
he will not—and should not—hesitate to pronounce judgment of conviction 
on the other count.!% 

Suppose, however, the information had charged only assault and battery 
on X and the jury, acting upon the same evidence and a similar instruction, 
had returned a verdict finding D guilty and A not guilty. If a subsequent 
information should be filed charging A with the same conspiracy which had 
been relied upon without success in the effort to convict him of the assault 
and battery upon X, A should not be required to “run the gantlet” upon 
this issue a second time. 


APPLICATION OF COLLATERAL ESTOPPEL 


Collateral estoppel, it should be emphasized whenever any application 
thereof is considered, is essentially an equitable defense. It is not so in the 
sense that it owes its origin to an injunction issued by the chancellor to 
restrain the maintenance of an action at law, but only in that it is enforced 
on the basis of fairness and justice rather than on the mere letter of the law. 
The pleas in bar—former conviction, former acquittal, former jeopardy 
where the third plea has been added by statute, and res judicata on the 
civil side of the docket—all have their origin in principles of fairness as 
well as in considerations of expediency, but the particular application of 
such pleas is on the basis of technicality. Thus, as pointed out above, when 
one of the pleas in bar is available to defendant, this is conclusive between 
the parties as to all relevant issues which could have been raised and litigated 
in the former proceeding,!"* whereas collateral estoppel is conclusive only 
as to an issue which was actually raised and determined.17° 

Illustrations may be helpful. D was tried for contributing to the de- 
linquency of a minor by having sexual intercourse with her. The jury dis- 
agreed and was discharged. Since the defendant did not agree to the 
discharge of the jury and the judge failed to make an express finding that 
there was no probability the jury would be able to agree this was equivalent 


173 “In the Sealfon and Oppenheimer cases, it was held only that facts determined 
by an acquittal in one trial precluded conviction in a subsequent trial based on the same 
facts. That is not the situation here where both verdicts were returned by the same 
jury in a single trial.” United States v. Marcone, 275 F.2d 205, 206 (2d Cir. 1960). 

174 Heiser v. Woodruff, 327 U.S. 726, 66 Sup. Ct. 853 (1946). 

175 Cromwell v. County of Sac, 94 U.S. 351, 353 (1876); United States v. Cowart, 
118 F. Supp. 903 (D.D.C. 1954); State v. Leibowitz, 22 N.J. 102, 123 A.2d 526 (1956); 
State v. Barton, 5 Wash. 2d 234, 105 P.2d 63 (1940). And see Scott, Collateral Estoppel 
by Judgment, 56 Harv. L. Rev. 1, 29 (1942). 
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to an acquittal and barred any subsequent prosecution for this offense; but 
the state was not estopped from prosecuting D for statutory rape based 
upon the same act of intercourse because there had been no actual adjudica- 
tion of the issue.17® Two pedestrians were killed in the same traffic accident 
and the driver who had been indicted for the involuntary manslaughter of 
one of them was not brought to trial within four months of his written 
demand therefor, as provided by statute. This was the equivalent of an 
acquittal and rendered him immune from trial for that manslaughter, 
whether on the same or a new indictment, but it did not prevent his trial 
for killing the other pedestrian.177 After D had been convicted of murder 
and the judgment had become final it was too late to upset the conviction on 
the claim that he was insane at the time of the homicide,!7* but since there 
had been no adjudication of this issue he was not estopped from pleading 
insanity at the time when tried for the murder of a second person killed by 
him in the same transaction.!" 

Not directly in point, but interesting as a side light, is the fact that 
not even under express statutory authorization may a prior determination 
in a proceeding in which he was not a party be used against a criminal 
defendant because it violates his constitutional right of confrontation.'%° 
On the other hand, where a mistrial is ordered on D’s motion, the mere 
fact that D is discharged from custody does not mean that the prosecution 
has been discharged and does not prevent a subsequent trial.18 

Alibi 

While four patrons were seated at a bar, sipping beer and watching a 
telecast of a ball game, three armed bandits burst into the room, announced 
it was a stick-up and lined the patrons against the wall where they were 
relieved of their money and valuables. Shortly thereafter two of the 
victims picked out a picture of D, stating he was one of the robbers. Three 
indictments were returned against D, each charging him with armed rob- 
bery of one of the victims. At the trial each of the victims named in the 
indictments disclaimed ability to identify D as one of the robbers, but the 
fourth victim, not named in any of those indictments, gave an unqualified 
identification of D as such. The defense was an alibi but it was unsupported 
by any witness other than D himself. The jury returned a verdict of not 
guilty. Thereafter D was indicted for the robbery of the fourth victim who 


176 Strate v. Rose, 89 Ohio St. 383, 106 N.E. 50 (1914). 
177 People v. Allen, 368 Ill. 368, 14 N.E.2d 397 (1938). 
178 Mitchell v. State, 179 Miss. 814, 176 So. 743 (1937). 
179 State v. Cannon, 185 La. 395, 169 So. 446 (1936). 


180 Kirby v. United States, 174 U.S. 47, 19 Sup. Ct. 574 (1899). The invalid statute 
provided that a conviction of larceny was conclusive evidence that the property had 
been stolen in a prosecution against another for receiving stolen property. 


181 People v. Blalock, 53 Cal. 2d 798, 349 P.2d 953 (1960). 
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on the second trial as before made a positive identification of D as one of 
the men who robbed him. The defense offered the other three victims as 
witnesses and they again said they were unable to make the identification. D 
again offered the defense of alibi still unsupported by any witness other than 
himself. The jury returned a verdict of guilty. On appeal the Supreme 
Court of New Jersey 18? rejected the claim of former jeopardy because the 
robbery of each victim was a separate offense. And it rejected the claim 
of collateral estoppel on the ground that there is nothing to show that the 
first verdict was not on the ground of the general insufficiency of the 
state’s evidence rather than acceptance of D’s unsupported claim of alibi. 

The Supreme Court of the United States in a five-to-three decision 
upheld the conviction.1** It also rejected claim of former jeopardy since 
the second trial was for a different offense than any of the three named in 
the indictments under which he had earlier been tried. As to the other 
issue, the court questioned whether the claim of collateral estoppel raised 
a constitutional question, but in any event it preferred to accept the state 
court’s decision that the facts failed to establish a determination in D’s favor 
on the question of alibi rather than to try to “outguess” it on this score. 
The Chief Justice dissented, insisting that the only “contested” issue in 
either case was alibi.'8* This of course is largely a matter of definition. The 
defendant’s plea of not guilty contested everything necessary to establish 
his guilt of the offense charged and he could take the stand and testify that 
he was elsewhere at the time without conceding anything. His defense of 
alibi did not remove any issue from the jury. 

The Nevada court was recently faced with the same problem. A 
robber had severely beaten his victim after he had robbed her. D, having 
been acquitted of the robbery in a trial in which he had relied upon an 
alibi, was charged with an assault with intent to kill. In holding the second 
prosecution had been improperly dismissed the court said: “The fact that 
the jury returned a verdict of not guilty does not indicate that such verdict 
was based upon its recognition of, or giving credence to the defense of 
alibi.” 18° Or as put by another court: “They could have utterly dis- 
regarded all of the testimony adduced by the appellant in his defense and 
yet have returned a verdict of not guilty.” 1% 


182 State v. Hoag, 21 NJ. 496, 122 A.2d 628 (1956), aff'd, 356 U.S. 464, 78 Sup. Ct. 
829 (1958). It seems there were actually five victims of the robbery and that the fifth 
victim testified in each trial, being unable to identify D as one of the robbers. See the 
opinion of the Supreme Court in affirming the decision. 

183 Hoag v. New Jersey, 356 U.S. 464, 78 Sup. Ct. 829 (1958). Mr. Justice Brennan 
took no part in the decision of the case. 

184 Mr. Justice Douglas, with whom Mr. Justice Black concurred, dissented on the 
theory that the defendant had been placed in double jeopardy. 

185 State v. Feinzilber, 350 P.2d 399, 403 (Nev. 1960). 

186 State v. Barton, 5 Wash. 2d 234, 241, 105 P.2d 63, 67 (1940). Accord, State v. 
Orth, 106 Ohio App. 35, 153 N.E.2d 394 (1957). 
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On the other hand, there have been indications the other way.'8? The 
point of chief importance in regard to this problem, seemingly overlooked, 
is that collateral estoppel is to be applied on the basis of fairness and justice 
without reference to technicality. If the question is whether a general 
verdict of not guilty, in a case in which evidence of alibi was offered, is a 
determination by the jury that defendant was elsewhere at the time of the 
crime, a negative answer seems technically correct.1*8 And if in trying the 
defendant for another crime committed at the same time the prosecution 
is able to introduce substantial evidence of his guilt, which was not available 
at the first trial, a conviction would be supportable. But if a second jury is 
permitted to find defendant guilty on exactly the same evidence offered for 
the same purpose,!®® as that which induced the first jury to return a verdict 
of not guilty, the underlying principle of collateral estoppel has been vio- 
lated. This, it may be added, seems to have been what happened in the case 
first mentioned above under the topic “alibi.” In other words even if the 
first jury found for the defendant because of the weakness of the state’s 
case, rather than belief in the evidence of alibi, the second jury was asked 
to pass upon evidence which had no added strength. 


Conspiracy 


The commission of a substantive offense and a conspiracy to commit 
it are separate and distinct offenses, and acquittal of either does not neces- 
sarily preclude conviction of the other; 1% but if under the evidence intro- 
duced and the instructions given D is either guilty of both or of neither an 
acquittal of one will operate as a collateral estoppel if he is later prosecuted 
for the other.!®! And since all conspirators are guilty of the planned offense 
if committed by any of them, a trial for such offense resulting in the 
acquittal of some defendants and the conviction of others operates as a 


187 Harris v. State, 193 Ga. 109, 17 S.E.2d 573 (1941); People v. Rodgers, 184 App. 
Div. 461, 171 N.Y. Supp. 451 (1918), aff'd without opinion, 226 N.Y. 67, 123 N.E. 882 
(1919); People v. Grzesczak, 77 Misc. 202, 137 N.Y. Supp. 538 (Co. Ct. 1912). 

188 One suggested remedy is to provide by statute for a special verdict, on request 
of defendant, limited to cases in which the defense of alibi is introduced. Gershenson, 
Res Judicata in Successive Criminal Prosecutions: Hoag v. State of New Jersey and a 
Proposal, 25 Brooktyn L. Rev. 33 (1958). 

189 Technically, there is a point of difference in the evidence needed in the two 
trials since different persons were named as victims and in each trial it would be neces- 
sary to prove the robbery of the victim named in that indictment. This is what makes 
the former acquittal unavailable as a plea in bar. But in State v. Hoag, 21 N.J. 496, 122 
A.2d 628, aff'd, 356 U.S. 464, 78 Sup. Cr. 829 (1958), it is purely a technicality since the 
evidence in both cases was that all four victims had been lined up against the wall and 
robbed in the same transaction. 

199 A cquittal of conspiracy to defraud the government by bribery did not prevent 
a subsequent conviction of the bribery. Fall v. United States, 49 F.2d 506 (D.C. Cir. 
1931). Acquittal of robbery did not bar a subsequent conviction of conspiracy to rob. 
Gilpin v. State, 142 Md. 464, 121 Atl. 354 (1923). 

191 Sealfon v. United States, 332 U.S. 575, 68 Sup. Ct. 237 (1948). 
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collateral estoppel in favor of those found not guilty, while those convicted 
of the offense may later be convicted also of the conspiracy to commit it.1%? 
Furthermore, if the statute requires proof of an overt act for conviction 
of conspiracy, D may not be found guilty thereof if the only overt acts 
alleged are certain offenses of which he has previously been acquitted.’ 
On the other hand, acquittal of the conspiracy charge will not preclude 
conviction of one of the offenses named as overt acts in the conspiracy 
indictment.1% 


One Element in Common 


Generally, if not uniformly, when plurality of offenses results from 
the violation of two different laws by a single act or transaction, each such 
offense will contain at least one element not found in the other. And when- 
ever this is true it is possible to have an acquittal of the defendant on one 
charge without a determination in his favor of any matter needed for a 
conviction of the other. This possibility, however, should not interfere with 
giving him the protection of collateral estoppel in any case in which it is 
clear that such a determination in his favor has actually been made. 

Two crimes may have one element in common, such as statutory rape 
and incest, as previously mentioned. Acquittal of the former does not 
necessarily represent a determination by the jury that defendant was not 
shown to have had sexual intercourse with the girl because, as emphasized 
by the Kansas court,!® it may have resulted from a failure to find her 
under the age of consent. On the other hand, if the problem is approached 
not in abstract terms but with reference to a specific case, it may be found 
that the girl is so obviously under the age of consent as to leave only the 
other issue as the basis of the jury’s verdict. 

In dealing with crimes of this nature it is necessary to consider not 
only the essentials of the two offenses but also the evidence and perhaps 
even the instructions 1% in the particular case. The guide was thus formu- 
lated by a federal judge: “Where the state charges an accused with two 
related offenses, an acquittal of one precludes subsequent prosecution on 
the other, if that acquittal was the result of decision in favor of the defend- 
ant on an issue which would be essential to the case against him on the 
second charge.” 1®7 In the words of the Utah court, approaching the prob- 
lem from the other side, “It may be said... [that] the acquittal of a 
person for one offense is no bar to the prosecution of another, unless it 


192 United States v. Meyerson, 24 F.2d 855 (S.D.N.Y. 1928). 

193 Oliver v. Superior Court, 92 Cal. App. 94, 267 Pac. 764 (1928). 

194 United States v. Curzio, 170 F.2d 354 (3d Cir. 1948). 

195 State v. Learned, 73 Kan. 328, 331, 85 Pac. 293, 294 (1906). 

196 Sealfon v. United States, supra note 191; United States v. Kenny, 236 F.2d 128 
(3d Cir. 1956), cert. denied, 352 U.S. 894, 77 Sup. Cr. 133 (1956). 


197 United States v. Kenny, supra note 196, at 130. 
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appears that some essential element of the second offense was necessarily 
adjudicated and determined in the [trial for the] offense of which he was 
acquitted.” 198 

Acquittal of a bank president under an indictment for having made 
false entries in a book of the bank with intent to defraud did not preclude 
his conviction of having made a false entry in a report showing the condi- 
tion of the bank, this report being based upon the original false entry in 
the ledger. The president was not guilty of the first offense if he believed 
the entries to be correct when he placed them in the ledger, however in- 
accurate they may have been, and it is impossible to know whether the 
jury found in his favor on one issue or the other. And if he discovered 
the error before his report to the examiners he was guilty of the offense 
charged in the second indictment.!®® And acquittal of using the mails to 
defraud will not prevent conviction of introducing misbranded drugs into 
interstate commerce since it is impossible to determine the ground upon 
which the verdict of not guilty was based.?°° But there can be no conviction 
of robbery after acquittal of larceny based upon the same alleged mis- 
conduct.2"! Since these offenses are within the inclusive-included category 
this may be a true case of a plea in bar rather than collateral estoppel. 

It has been held that one may not be convicted of obstructing a high- 
way if it has been determined in a previous prosecution against him that it 
was not a public highway,” nor be convicted of selling papers without a 
park license after a previous acquittal based upon a determination that the 
place was not a park within the meaning of the law.2°3 Any such decision, 
it has been pointed out, is a misapplication of the doctrine of collateral 
estoppel. Since the two cases are not based upon the same “historical trans- 
action” the decision “gives defendant an immunity forever in the sense 
that if the first judge was wrong, it can never be corrected as between the 
State and this defendant.” 2°* Under such a holding, even if later cases 
clearly establish that the place is a park, the defendant in the first case may 
sell papers there with impunity for the rest of his life although every other 
seller is required to have a license. 


More Than One Person Harmed 


If the reason for multiple offenses is that a single act or transaction 
resulted in harm to more than one person, the possibility of collateral 


198 State v. Cheeseman, 63 Utah 138, 142-43, 223 Pac. 762, 764 (1924). 
199 United States v. Adams, 281 U.S. 202, 50 Sup. Ct. 269 (1930). 

200 United States v. Kaadt, 171 F.2d 600 (7th Cir. 1948). 

201 State v. Mikesell, 70 Iowa 176, 30 N.W. 474 (1886). 

202 State v. Waterman, 87 Iowa 255, 54 N.W. 359 (1893). 

203 People v. Parelli, 93 Misc. 692, 158 N.Y. Supp. 644 (Co. Ct. 1916). 


204 Gershenson, Res Judicata in Successive Criminal Prosecutions, 24 BrooKLyN 
L. Rev. 12, 31 (1957). Compare United States v. Stone & Downer Co., 274 U.S. 225, 47 
Sup. Ct. 616 (1927). 
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estoppel is on a more secure basis than in many other situations. If D, 
while shooting at X with malice aforethought, hits and kills Y he is guilty 
of the murder of Y 2 however unintentional and unexpected this death 
may have been. Hence if D is tried for the murder of Y and convicted of 
manslaughter, it is not necessary to speculate upon the ground for the jury’s 
verdict. They have found that the shots were fired without malice afore- 
thought, or to be more accurate they have made a determination in D’s 
favor on this point by a failure to find proof of malice aforethought. And 
such a finding in his favor will preclude a subsequent conviction of assault 
with intent to murder X.7% And if D kills both X and Y by shots fired at 
X, an acquittal of the murder of Y is a finding in his favor on the issue of 
the lawfulness or unlawfulness of the shooting and should entitle him to an 
acquittal if tried for the murder of X.°7 Needless to say, the result is based 
upon collateral estoppel rather than a plea in bar,?°* and a conviction on 
the first trial would not have precluded conviction on the second. 

If the embezzlement of the goods of two different owners, though at 
the same time and place is recognized as two offenses, it may be added by 
way of analogy that if D has been acquitted of the embezzlement of X’s 
goods and thereafter placed on trial for the embezzlement of Y’s goods the 
jury should be instructed (assuming the evidence so indicates) that if they 
find the alleged misappropriation to have been of goods in D’s car at the 
same time and taken at the same time and with the same intent they must 
find D not guilty.?° 


Felony-Murder 


A number of cases have held that acquittal of murder charged to have 
been committed in the perpetration of arson,?!° robbery,?"! or burglary ?!? 
will not support a plea of former acquittal if defendant is thereafter charged 
with the felony named in the murder indictment. This is undoubtedly cor- 
rect so far as the proper application of the plea in bar is concerned, but that 
is only part of the answer. In such a case D is being tried for arson, for 
example, after having been acquitted of murder alleged to have been com- 
mitted in the perpetration of that arson. Possibly the chief controversy in 


205 People v. Mason, 351 P.2d 1025 (Cal. 1960). And if it was a wilful and deliberate 
effort to kill X he is guilty of murder in the first degree. Jbid. 


206 Carson v. People, 4 Colo. App. 463, 36 Pac. 551 (1894). 

207 See Spannell v. State, 83 Tex. Crim. 418, 203 S.W. 357 (1918). 

208 Jbid. Compare a case in which the court, thinking only in terms of a plea in 
bar, reached the opposite result. State v. Fredlund, 200 Minn. 44, 273 N.W. 353 (1937). 

209 People v. Ashrawy, 130 Cal. App. 145, 149, 19 P.2d 536, 538 (1933). 

210 State v. Bobbitt, 228 Mo. 252, 128 S.W. 953 (1910). 

211 Commonwealth v. Crecorian, 264 Mass. 94, 162 N.E. 7 (1928); Warren v. State, 
79 Neb. 526, 113 N.W. 143 (1907); Duvall v. State, 111 Ohio St. 657, 146 N.E. 90 (1924). 
212 Regina v. Gould, 9 C. & P. 364, 173 Eng. Rep. 870 (C.C. Ct. 1840). 














568 CURRENT PROBLEMS IN CRIMINAL LAW [Vor. 1960 


the first trial was in regard to the cause of death; on the other hand, if it 
was shown beyond doubt that deceased lost his life in the fire, the verdict 
of not guilty of murder was a clear determinative of the arson issue in D’s 


favor.?!3 


Offenses Against Two Governments 


As pointed out above, if D by a single act or transaction has violated 
the laws of both state and nation he has committed two offenses and may 
be convicted and punished for both.”14 Neither conviction ?!* nor acquit- 
tal2!6 in the prosecution by one government will support a plea in bar 
when he is brought to trial by the other, unless there is special statutory 
authorization for such a plea under these circumstances.?!7 “Officials 
charged with the duty of enforcing the law ought not,” it has been said,?!8 
“and it is assumed will not, prosecute under both laws, unless the interests 
of justice so require. Judges called on to pass sentence should, and it is 
assumed will, give full weight to any former punishment imposed on a con- 
viction in another jurisdiction” so that undue punishment will not be in- 
flicted. And the Solicitor General has referred to the government’s policy 
against duplicating federal-state prosecutions, “which was formally defined 
by the Attorney General of the United States in a memorandum to the 
United States Attorneys.” 719 

This is all in the right direction and very encouraging. Legislation and 
due self-restraint on the part of prosecuting authorities may go far toward 
a solution of the problems,?*° but the possibility of collateral estoppel in 
this connection should not be overlooked. Under our federalism the state 
and nation are not so far apart that either is bound to ignore a determination 
of an issue in favor of the defendant merely because it was made in a 
prosecution in the court of the other. In a civil case, for example, the 
Supreme Court has not hesitated to recognize collateral estoppel based upon 
a determination in a state court.?! Complications may arise at times because 
of differences in definitions, but whenever it is clear under all the circum- 


*13 State v. Greely, 30 N.J. Super. 180, 103 A.2d 639 (1954). 
214 United States v. Lanza, 260 U.S. 377, 43 Sup. Cr. 144 (1922). 


215 Abbate v. United States, 359 U.S. 187, 79 Sup. Cr. 666 (1959); People ex rel. 
Winelander v. Denno, 9 App. Div. 2d 898, 195 N.Y.S.2d 165 (Sup. Ct. 1959). 


*16 Bartkus v. Illinois, 359 U.S. 121, 79 Sup. Ct. 676 (1959). 

17 For a statute authorizing such a plea, see Cat. PENAL Cope § 656 (Deering 1959). 
218 United States v. Ratagczak, 275 Fed. 558, 561 (N.D. Ohio 1921). 

*19 Petite v. United States, 361 U.S. 529, 531, 80 Sup. Ct. 450, 451 (1960). 

20 See Pound, Cooperation in Enforcement of Law, 17 A.B.A.J. 9, 14 (1931). 


221 Becher v. Contoure Laboratories, Inc., 279 U.S. 388, 49 Sup. Cr. 356 (1929). 
There is a difference, of course, in that the parties were the same in the civil cases, 
whereas the plaintiff is the state in one and the United States in the other criminal 
prosecution. This presents a technical impossibility to the use of a plea in bar (in the 
absence of legislative provision); but if we are thinking in terms of fairness and 
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stances that the jury in the case on trial cannot convict the defendant with- 
out finding against him on an issue that was determined in his favor by 
another jury, the fact that this was in a court of the other jurisdiction should 
not prevent the application of collateral estoppel. 


Lack of Jurisdiction or Defective Pleading 


There can be no jeopardy in a court which lacks jurisdiction to decide 
the case ?*? or under an accusatory pleading too defective to support a 
conviction 223 and hence, in the absence of statute, such a trial will not 
support a plea in bar of one in which no such defect is to be found.?*4 This 
is true whether the ineffectual trial resulted in conviction ?*° or acquittal 226 
so far as the true use of a plea in bar is concerned, but if the jury in such 
a case, thinking it held the defendant’s fate in its hands, should return a 
verdict of not guilty, the defendant should be completely protected on 
the basis of collateral estoppel. It has been so held in case of an acquittal 
on the merits under a fatally-defective indictment,?*7 and some statutes 
authorize a plea in bar in such a case.??8 


Application Against Defendant 


Fairness and justice require that if an issue which has been determined 
between the parties in one cause of action is to be binding upon one of 
them in an entirely different proceeding, it should be equally binding upon 
the other—unless very special considerations require a different result. 
Even in civil cases, as pointed out above, there are situations in which a 
difference in application is recognized, as for example where the creditor 
brings separate actions first against the principal and then against the 


justice we should be able to look through the technical plaintiffs and see that the 
prosecution is by the public in each case. 

222 Johnsen v. United States, 41 F.2d 44 (9th Cir. 1930); Drake v. State, 68 Ala. 510 
(1881); Norton v. State, 14 Tex. 387 (1855). 

223 Robinson v. State, 52 Ala. 587 (1875); Davidson v. State, 99 Ind. 366 (1884). 
The Alabama syllabus reads: “No legal jeopardy arises on a trial under an indictment 
which is so defective that no valid judgment of conviction can be rendered on it.” 

224 “Tn the absence of a statute to the contrary, there can be no lawful conviction 
or acquittal upon an information, indictment, or complaint which is insufficient to state 
an offense, and hence no plea of former jeopardy thereon.” State v. Collins, 112 Wash. 
201, 203, 191 Pac. 831, 832 (1920). Accord, Kohlheimer v. State, 39 Miss. 548, 554 (1860). 

225 Tbid.; Commonwealth ex rel. Patrick v. Banmiller, 398 Pa. 163, 157 A.2d 214 
(1960). 

226“An acquittal before a court having no jurisdiction is, of course . . . absolutely 
void, and therefore no bar to subsequent . . . trial in a court which has jurisdiction of 
the offence.” United States v. Ball, 163 U.S. 662, 669, 16 Sup. Ct. 1192, 1194 (1896). In 
England, also, an acquittal upon a fatally defective indictment will not support a plea 
of former acquittal. Jd. at 666, 16 Sup. Ct. at 1193. 

227 United States v. Ball, supra note 226; United States v. Lewis, 173 F. Supp. 674 
(D. Colo. 1959). 

228 F.g., Cat. PenaL Cope § 1022 (Deering 1959). 
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surety.22® “Nor can there be any requirement of a mutuality with respect 
to a criminal judgment’s conclusiveness,” it was said in a federal case. “An 
accused is constitutionally entitled to a trial de novo of the facts alleged 
and offered in support of each offense charged against him and to a jury’s 
independent finding with respect thereto.” 7° 

On the other hand there have been cases in which collateral estoppel 
has been applied against a criminal defendant. In a prosecution for con- 
tinued failure to support his child subsequent to the date of a prior convic- 
tion therefor the defendant was estopped from setting up alleged illegitimacy 
of the child as a defense since he had unsuccessfully urged the same issue 
in the earlier trial.281_ And in a manslaughter trial defendant’s offer to prove 
self-defense was held to be precluded by a prior conviction of felonious 
assault upon the victim who had died after the prosecution for that of- 
fense.*** 

In these instances, it should be noted, defendant is precluded from 
denying one of the elements of the crime charged against him. In certain 
other cases the estoppel has applied only as to some matter of evidence. A 
judgment upholding a search warrant on a petition to vacate it was held to 
be conclusive as to the probable cause for its issuance so that defendant 
could not subsequently raise the question by objecting at the trial to the 
admission of the evidence seized under the warrant.?** To prove motive 
and intent in a prosecution for attempting to poison people, a prior con- 
viction of defendant for poisoning animals was offered in evidence and he 
was held to be estopped when he attempted to explain the facts of the 
earlier transaction.?*4 

Perhaps the application of the doctrine against the defendant in regard 
to certain matters of evidence may be justified, but to start the trial with 
one issue already decided against him is so likely to prejudice the jury that 
justice and fairness seem not to be violated by requiring the state with all 
its power and resources to prove every element of the crime presently 
charged without the aid of prior convictions.?*° 


CONCLUSION 


Most of the cases in which the courts have spoken in terms of both 
“former jeopardy” and “same offense” have involved prosecutions for 


229 Supra note 50. 
230 United States v. De Angelo, 138 F.2d 466, 468 (3d Cir. 1943). 
231 Commonwealth v. Ellis, 160 Mass. 165, 35 N.E. 773 (1893). The same result 
was reached as to the issue of parentage where the child was illegitimate. People v. 
Majado, 22 Cal. App. 2d 323, 70 P.2d 1015 (1937). 
232 Commonwealth v. Evans, 101 Mass. 25 (1869). 
233 Steele v. United States No. 2, 267 U.S. 505, 45 Sup. Ct. 417 (1925). 
*34 State v. Sargood, 80 Vt. 412, 68 Atl. 51 (1907). 
*35 For a different suggestion, see Gershenson, supra note 204, at 21-28. 
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crimes which were obviously different from those involved in the prior 
proceedings. In many the courts were thinking literally in terms of identity 
of offense and have held adversely to the defendant because this element 
was Clearly lacking. In others the approach was from the standpoint of 
fairness and justice and where an issue essential for conviction was found 
to have been determined in defendant’s favor in a former prosecution the 
court said two different offenses were the “same,” thinking this terminology 
necessary in order to reach the proper disposition of the matter. It is inter- 
esting to conjecture as to how many cases in the former group would have 
been decided differently had the courts been thinking in terms of estoppel 
by judgment rather than a plea in bar. It is important for counsel to make 
this distinction crystal clear. 

Because the defense may be held to be waived 2° if not properly pre- 
sented, it may be necessary for counsel to file a plea of former acquittal or 
former jeopardy,?*" if other procedure has not been recognized in his juris- 
diction; but he should leave the court in no doubt as to his actual contention. 
The appropriate procedure would seem to be a motion to dismiss, or its 
equivalent,?%* if the facts are sufficiently clear in advance of trial, and if 
not, by a motion to exclude certain evidence,”*® a request for an appropriate 
instruction,?#° a motion for a directed verdict,?*! or, if earlier steps have 
failed, for a new trial.?4? 

With reference to the Supreme Court’s doubt as to whether collateral 
estoppel raises a constitutional question, it seems appropriate to say that it 
may do so in a clear case. While collateral estoppel does not involve former 
jeopardy in the constitutional sense, the fifth amendment has not only a 
jeopardy clause, it has among others a due process clause which is found 
also in the fourteenth amendment. And a conviction based upon a jury’s 
verdict which required a finding against the defendant on the very issue 
which had been determined in his favor by a jury in a prior criminal case 
seems to fall too far below the requirement of fundamental fairness to be 
recognized as constitutionally-permitted procedure in either a federal or 
a state court. 


236 Thomas v. State, 255 Ala. 632, 53 So. 2d 340 (1951); Lawton v. Hand, 186 Kan. 
385, 350 P.2d 28 (1960). 

287 It must be raised by plea as a special defense or it is waived. People v. Martin- 
son, 3 Cal. Rep. 449 (Cal. App. 1960). 

238 The plea of former acquittal is not available for this purpose, but the indict- 
ment should be quashed. United States v. Meyerson, 24 F.2d 855 (S.D.N.Y. 1928). See 
Fep. R. Crim. P. 12(b). 

239 “Respondent should have raised the point by proper and timely objection to 
the introduction of the evidence.” People v. Beltran, 94 Cal. App. 2d 197, 207, 210 P.2d 
238, 244 (1949). Accord, Seymour v. Commonwealth, 133 Va. 775, 112 S.E. 806 (1922); 
Harris v. State, 193 Ga. 109, 17 S.E.2d 573 (1941). 

240 See Altenburg v. Commonwealth, 126 Pa. 602, 17 Atl. 799 (1889). 

241 See State v. Thompson, 241 Iowa 16, 39 N.W.2d 637 (1949). 

242 See People v. Blalock, 53 Cal. 2d 798, 349 P.2d 953 (1960). 
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Notes 


SEARCH AND SEIZURE 


Wuart Is an ILLEGAL SEARCH AND SEIZURE? 


Both the United States Constitution! and the Illinois constitution? protect 
the individual’s right to privacy by forbidding unreasonable searches and seizures. 
Consequently, the determination of what searches and seizures are unreasonable 
is all-important in this area. Or perhaps more correctly it might be said that 
the crucial issue is to decide what searches and seizures are reasonable, the re- 
mainder being unreasonable. 


Search Under a Search Warrant 


A search and seizure under a valid search warrant within the scope of that 
search warrant is a reasonable search and seizure. Under both Illinois and federal 
practice the requirements for a valid warrant are that the affidavit seeking the 
issuance of the warrant must: (1) state facts showing probable cause that a 
crime has been committed; (2) specify the place to be searched; and (3) describe 
the articles sought with reasonable particularity. What is necessary to satisfy 
these requirements? 

Probably the most litigation arises over the question of what is necessary to 
satisfy the constitutional-statutory requirement of probable cause. First of all, 
the determination of whether or not probable causes exists is to be made by the 
issuing magistrate and not by the police officer. Therefore, the affidavit must 
set forth the facts which support the inference of probable cause.5 The mere 
conclusion of the affiant that probable causes exists is not enough.® Further- 
more, the facts set forth must be within the personal knowledge of the affiant.? 
Information and belief warrants have always been considered bad.® If the police 
officer cannot speak of his personal observations, his informants must swear out 
third-party affidavits in order for the search warrant to be valid.? Once these 


1“The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated and no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or things to be seized.” U.S. Const. 
amend. IV. 

*“The right of the people to be secure in their persons, houses, papers and effects, 
against unreasonable searches and seizures, shall not be violated; and no warrant shall 
issue without probable cause, supported by affidavit, particularly describing the place to 
be searched, and the persons or things to be seized.” Itt. Const. art. II, § 6. 

3U.S. Const. amend. IV; Fep. R. Crim. P. 41; Inv. Const. art. II, § 6; Itt. Rev. Stat. 
c. 38, §§ 691, 692 (1959). 

4 Jones v. United States, 357 U.S. 493, 78 Sup. Ct. 1253 (1958); People v. Elias, 316 
Ill. 376, 147 N.E. 472 (1925). 

5 Giordenello v. United States, 357 U.S. 480, 78 Sup. Cr. 1245 (1958); People v. 
Shields, 309 Ill. 142, 140 N.E. 850 (1923). Actually, the Giordenello case deals with 
probable cause for the issuance of an arrest warrant. However, this fact is immaterial, 
since the requirement is the same for both warrants. See text at notes 18-19 infra. 

6 Giordenello v. United States, supra note 5; People v. Elias, supra uote 4. 

7Giordenello v. United States, supra note 5; People v. Dolgin, 415 Ill. 434, 114 
N.E.2d 389 (1953). 

8 Nathanson v. United States, 290 U.S. 41, 54 Sup. Ct, 11 (1953); People v. Shickley, 
311 Ill. 255, 142 N.E. 481 (1924). 

® People: v. Elias, supra note 4. 
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requirements are met,!° it is the duty of the magistrate to determine whether 
“the apparent facts set out in the affidavit are such that a reasonably discreet and 
prudent man could be led to believe that there was a commission of the offense 
charged.” 11 If this test is met, then the magistrate will issue the search warrant. 

Another problem which causes considerable difficulty is the sufficiency of 
the description of the articles to be seized. The purpose of the requirement that 
these objects must be described with great particularity is to prevent the issuance 
of general search warrants (the infamous “fishing expeditions”) which have 
always been considered obnoxious to the individual’s right of privacy. In order 
to satisfy this requirement the description must enable the executing officer to 
identify the objects so that he will not seize the wrong things,!? and it must be 
sufficiently particular that nothing is left to his discretion.18 This constitutional 
animosity towards general search warrants also manifests itself in a subject matter 
restriction on the permissible scope of a search warrant. The Supreme Court has 
drawn a distinction between stolen property, instruments of crime, contraband, 
and illegally possessed weapons on the one hand, and objects which are sought 
solely for their evidentiary value on the other.!* These latter objects are not 
considered proper subjects for a search warrant. Illinois by statute restricts the 
scope of search warrants to the former type of objects.15 


Search Without a Search Warrant 


In addition to searches pursuant to a valid search warrant, searches which 
are considered reasonable are: (1) a search incidental to a valid arrest, and (2) a 
search to which consent has been given.!® 


10Tt is doubtful that any nutrition remains to the requirement that evidence has to 
be admissible at a trial for the offense charged in order to be considered in determining 
probable cause for the issuance of a search warrant. Grau v. United States, 287 U.S. 
124, 53 Sup. Cr. 38 (1932), is still good authority for this proposition, but the Supreme 
Court cast serious doubt upon the validity of that case in Brinegar v. United States, 338 
USS. 160, 69 Sup. Ct. 1302 (1948). In a footnote in that case the Supreme Court stated 
that there was no authority for the “dictum” in Grau, and most of the lower federal 
courts have interpreted this statement to mean that the rules of evidence do not apply 
to a hearing for the issuance of a search warrant. The Illinois case of People v. Dolgin, 
supra note 7, is a square holding that the rules of evidence do not apply to such a hear- 
ing. 

11 Dumbra v. United States, 268 U.S. 435, 441, 45 Sup. Cr. 546, 549 (1924). “If there 
is reasonable ground for suspicion, supported by circumstances sufficiently strong in 
themselves to warrant a cautious man in the belief that the person accused is guilty of 
the offenses charged, it is a sufficient basis for the issuance of a search warrant.” People 
v. Lavendowski, 329 Ill. 223, 230, 160 N.E. 582, 586 (1928). 

12 People v. Prall, 314 Ill. 518, 145 N.E. 610 (1924). 


18 Marron v. United States, 275 U.S. 192, 48 Sup. Ct. 74 (1927); People v. Sovetsky, 
343 Ill. 583, 175 N.E. 844 (1931). 

14 Gouled v. United States, 255 U.S. 298, 41 Sup. Ct. 261 (1921). See also Fen. R. 
Crim. P. 41. 

15 Itt. Rev. Stat. c. 38, §§ 691, 692 (1959). 

16 Tt is also sometimes stated in the federal cases that a search without a warrant 
may be justified under “exceptional circumstances.” E.g., Johnson v. United States, 333 
U.S. 10, 68 Sup. Ct. 367 (1947). The only case in which the Supreme Court has found 
that this “exceptional circumstances” requirement has been satisfied is Carroll v. United 
States, 267 U.S. 132, 45 Sup. Ct. 280 (1924), where a search of an automobile for con- 
traband goods was upheld because there was probable cause for believing that the 
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When an attempt is made to uphold the legality of a search upon the ground 
that it is incidental to a lawful arrest, two questions arise. First, was the arrest 
lawful? Secondly, was the search within the permissible scope of an incidental 
search? 

An arrest is lawful when it is made under a valid arrest warrant, or when it 
is made in compliance with the statutory requirements for arrest without a 
warrant. Both in Illinois and under the Federal Rules an arrest warrant may be 
issued when the complaint states facts from which the magistrate can deduce 
that there are reasonable grounds or probable cause to believe that a crime has 
been committed.17 In other words, the main problem which arises in regard to 
the validity of an arrest warrant is whether or not probable cause for its issuance 
exists. Everything which was said in regard to probable cause for the issuance 
of a search warrant is equally applicable to probable cause for the issuance of an 
arrest warrant. Both are subject to the same constitutional requirements,!® and 
the courts do not make any distinction between the two situations.!® 

The legality of an arrest without a warrant is governed by statute.2° In 
Illinois the applicable statutory provision is: 


An arrest may be made by an officer . . . without a warrant, for a criminal 
offense committed or attempted in his presence, and by an officer, when a 
criminal offense has in fact been committed, and he has reasonable ground 
for believing that the person to be arrested has committed it.?4 


The statute which governs the Federal Bureau of Investigation is: 


The . . . agents of the Federal Bureau of Investigation ... may ... make 
arrests without warrant for felonies cognizable under the laws of the United 
States, where the person making the arrest has reasonable grounds to believe 
that the person arrested is guilty of such felony and there is a likelihood of 
his escaping before a warrant can be obtained for his arrest.2? 


Most of the cases which arise concerning the legality of an arrest without 
a warrant turn upon the construction of the “reasonable grounds” requirement in 
these two statutes. The Illinois Supreme Court has said that “the test is whether 
a reasonable and prudent man in the possession of the knowledge which has 
come to the arresting officer, would believe the person arrested is guilty of a 


automobile contained the contraband goods. The Court expressly declared that the 
legality of the search was not dependent upon the lawfulness of the arrest. However, 
this part of the case is largely obsolete today because under 18 U.S.C. § 3052 (1952), the 
arrest would be lawful, and the search would be a valid incidental search. At the time 
that the case was decided, the law of arrest without a warrant by federal officers was 
governed by state law. 

17 F ep, R. Crim. P. 3 and 4; Itz. Rev. Start. c. 38, §§ 663, 664 (1959). 

18 Giordenello v. United States, 357 U.S. 480, 78 Sup. Cr. 1245 (1958). 

19 See Giordenello v. United States, supra note 18, dealing with probable cause for 
the issuance of an arrest warrant and relying upon search warrant cases. 

20 This statement is slightly inaccurate in regard to federal officers. Under present 
law the legality of an arrest without a warrant by an officer of the federal government 
is controlled by the common law unless Congress has passed applicable legislation. 
WHITMAN, FeperAL CriMINAL Procepure § 4.8 (1950). In general, such statutes have 
been enacted, ibid., and in particular arrests without a warrant by FBI agents are con- 
trolled by statute. 18 U.S.C. § 3052 (1952). 

*1 Itt. Rev. Stat. c. 38, § 657 (1959). 

2218 U.S.C. § 3052 (1952). 
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criminal offense.” 28 This language is almost identical with that used by the 
courts when they are dealing with the probable cause requirement for the issuance 
of a search warrant or an arrest warrant.24 Are the two tests actually the same? 
While the courts often talk in terms of “probable cause for arrest without a 
warrant,” in fact there is a difference between the two tests. In certain instances 
reasonable grounds for arrest without a warrant will exist under circumstances 
which would not permit the issuance of a valid search or arrest warrant. The 
most notable example of this difference occurs when an officer acts upon in- 
formation supplied by an informer. It has already been seen that one seeking 
a warrant must either speak of facts within his own personal knowledge or 
persuade his informant to swear out a third-party affidavit.25 Consequently, an 
officer cannot obtain a warrant based upon unverified information received from 
informers. But if the officer acts upon such information without first procuring 
an arrest warrant, both the federal and the Illinois courts hold that reasonable 
grounds exist,?® and the arrest is lawful.?7 

Once it is established that an arrest is lawful, what limitations are placed 
upon the ensuing incidental search? It is axiomatic that the person of the de- 
fendant can be searched.?8 But how far beyond this can the search go? The 
outward physical boundaries of a lawful incidental search are established by the 
statement that only the area within the “immediate control” of the defendant 
can be searched.2® The meaning of the phrase “immediate control” has been 
given an increasingly expanding interpretation by both the United States Supreme 
Court and the Illinois Supreme Court. For example, in the recent case of Harris 
v. United States ®° the Supreme Court held that where the defendant was arrested 


23 People v. La Bostrie, 14 Ill. 2d 617, 622, 153 N.E.2d 570, 573 (1958). For a federal 
case to the same effect, see Draper v. United States, 358 U.S. 307, 79 Sup. Ct. 329 (1958). 

24 See text at note 11 supra. 

25 See text at notes 5-9 supra. 

26 Draper v. United States, supra note 23; People v. Jones, 16 Ill. 2d 569, 158 N.E.2d 
773 (1959). It may be open to debate whether the Draper case actually goes this far. In 
that case the informant upon whom the officer relied had worked for the FBI in the 
past and his information had always been reliable. Furthermore, the information given 
by the informant was verified in part by the officer’s personal observations before he 
made the arrest. Both of these factors were emphasized by the Court. However, in 
every case in which an officer arrests someone fitting an informer’s description, the 
information given by that informer will have been verified by the officer’s personal 
observations to the same extent as it was in the Draper case. And it is hard to believe 
that the Supreme Court would hold an arrest unlawful and reverse a conviction on the 
ground that the informer had never worked for the FBI before. Seniority of the in- 
former does not seem a valid criterion for deciding these cases. 

27 This factual situation indicates that the rules of evidence definitely do not apply 
in determining reasonable grounds for arrest without a warrant. Draper v. United States, 
supra note 23; People v. La Bostrie, supra note 23. 

28 Aquello v. United States, 269 U.S. 20, 46 Sup. Ct. 4 (1925); People v. Heidman, 
11 Ill. 2d 501, 14 N.E.2d 580 (1957). 

28 United States v. Rabinowitz, 339 U.S. 56, 70 Sup. Ct. 430 (1930); People v. 
Heidman, supra note 28 (“immediate physical relation”). 

30 331 U.S. 145, 67 Sup. Cr. 1098 (1946). Also, in Davis v. United States, 328 U'S. 
582, 66 Sup. Ct. 1256 (1946), the Supreme Court allowed an incidental search of a gas 
station when defendant was arrested outside of the station. The tenor of the Illinois cases 
is best illustrated by People v. McGowan, 415 Ill. 375, 114 N.E.2d 407 (1953). This case 
upheld the legality of an incidental search in which the police removed a locked door in 
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in the living room of a four-room apartment, a thorough five hour search of the 
entire apartment was a justifiable incidental search. Even within the area under 
the “immediate control” of the defendant, a general exploratory search is un- 
lawful.3! The search is limited by the reasons for its existence,3? and only those 
objects which could be seized under a valid search warrant can be taken during 
a lawful incidental search.3* Furthermore, the search must be truly incidental in 
that it must take place at the time defendant is arrested. The officers cannot re- 
turn and search the place of arrest after they have taken the defendant to the 
police station.34 The doctrine that arresting officers have to obtain a search war- 
rant before conducting a search in connection with a lawful arrest, if time for 
procurement is available, no longer has any vitality, even in the federal courts.*5 
“The relevant test is not whether it is reasonable to procure a search warrant, 
but whether the search was reasonable.” 86 This requirement never was a part 
of Illinois law.37 

The constitutional right to be free from unreasonable searches and seizures 
is a privilege which can be waived by voluntary consent.28 However, the consent 
must be voluntary, and any force or implied coercion will make the search and 
seizure unlawful.39 Similarly, the defendant cannot be tricked into giving his 
consent.*° A problem arises as to who can give the consent to the search. Al- 
though at first blush it might seem that the privilege is a personal one which 
could be waived only by defendant or his authorized agent,*! both Illinois and 


order to search a room adjoining the one in which defendant was arrested. Also 
pertinent is People v. Tabet, 402 Ill. 93, 83 N.E.2d 329, cert. denied, 336 U.S. 970, 69 Sup. 
Cr. 933 (1949). Although this case was decided on other grounds, the court indicates in 
dictum that the search of defendant’s car, parked several blocks from the place of his 
arrest and discovered because of a license card found in his pocket, was a valid incidental 
search. 

81 Go-Bart v. United States, 282 U.S. 344, 51 Sup. Cr. 153 (1931) 

32 People v. Heidman, supra note 28. Although some of the cases seem to ignore 
this restriction (the court saying that if the arrest is lawful, then the search incidental 
to the arrest is lawful), the results of these cases are consistent with the clear statement 
of the rule in the Heidman case. See, e.g., People v. Clark, 9 Ill. 2d 400, 137 N.E.2d 
820 (1956). 

38 United States v. Lefkowitz, 285 U.S. 452, 52 Sup. Cr. 420 (1932). However, the 
fact that the evidence seized was unconnected with the crime for which defendant was 
arrested is immaterial if it is the type of property which could properly be seized. 
Harris v. United States, supra note 30. 

% People v. Kalpak, 10 Ill. 2d 411, 140 N.E.2d 726 (1957). 

35 United States v. Rabinowitz, 339 U.S. 56, 70 Sup. Ct. 430 (1950), overruling 
Trupiano v. United States, 334 U.S. 69, 68 Sup. Cr. 1229 (1948), on this point. 

36 United States v. Rabinowitz, supra note 35, at 66, 70 Sup. Ct. at 435. 

37 People v. Boozer, 12 Ill. 2d 184, 145 N.E.2d 619 (1957) (by implication). 

38 Judd v. United States, 190 F.2d 649 (D.C. Cir. 1951); People v. Mathews, 406 
Ill. 35, 92 N.E.2d 147 (1950). 

89 Amos v. United States, 255. U.S. 313, 41 Sup. Ct. 266 (1921); People v. Lind, 370 
Ill. 131, 18 N.E.2d 189 (1938). 

40 People v. Dent, 371 Ill. 33, 19 N.E.2d 1020 (1939). 

41 This statement would seem to be particularly true in view of the requirements 
for standing to suppress. See text at notes 81-93 infra. See also People v. Dent, supra 
note 40, at 34, 19 N.E.2d at 1021: “If anyone may indiscriminately waive the rights of 
another, the waiver is not a personal one; hence the constitutional privilege would be of 
no value.” 














580 LAW FORUM [Vor. 1960 


federal courts have allowed other persons to give this consent. For example, in 
People v. Shambley #2 the Illinois Supreme Court upheld the legality of a search 
conducted pursuant to the consent of defendant’s wife, who was also joint owner 
and occupant of the premises. Lower federal court decisions have allowed such 
persons as a common-law wife,* the superintendent of a building,** and one in 
joint use and possession 45 to waive the defendant’s right. The United States 
Supreme Court has never issued an authoritative pronouncement on the subject.*6 
The search, of course, can be made only to the extent of the consent given, and 
consent to search for one thing cannot be used as an excuse to conduct a general 
search.47 


What Is Not a Search 


An additional point of importance which is appropriate at this time is that 
a search consists of a prying into or a seeking out. Consequently, by definition 
it cannot be an illegal search and seizure to take an object which is lying in the 
open and visible to the naked eye.4® This seemingly legalistic distinction can 
be crucial. For example, suppose that an officer arrests someone for possession 
of policy slips. The officer claims that the policy slips were in plain sight, while 
the defendant asserts that they were hidden from view. If the court believes 
the officer’s testimony, defendant was committing a crime in the officer’s pres- 
ence, and the arrest was therefore lawful.5° But if the defendant’s testimony is 
believed, the seizure of the policy slips constituted an unreasonable search and 
seizure.51 Of course, what was discovered by this search cannot relate back so 
as to make the original arrest lawful.5? This example does not by any means 
exhaust the factual possibilities in which the no-search issue may be determinative. 
It cannot be overemphasized that if there is no search, there cannot be an illegal 
search and seizure. 


Tue Exctusionary RULE 


Once it is established that evidence has been illegally seized, what is the 
effect of this finding? At common law as long as evidence was competent, rele- 
vant, and material, it was admissible regardless of the manner in which it was 
obtained.53 The rationale of this doctrine was that a court would not interrupt 


424 Ill. 2d 38, 122 N.E.2d 172 (1954). The case of People v. Lind, supra note 39, 
was distinguished on the basis of the implied coercion present in the Lind case. Hence, it 
is apparently undecided in Illinois whether a wife who is not a joint owner of premises 
can effectually consent to a search of those premises so as to waive her husband’s right. 


43 Stein v. United States, 166 F.2d 851 (9th Cir.), cert. denied, 334 U.S. 844, 68 
Sup. Cr. 1512 (1948). 


4 Gillars v. United States, 182 F.2d 692 (D.C. Cir. 1950). 


#5 United States v. Skally, 210 F.2d 69 (7th Cir.), cert. denied, 347 U.S. 935, 74 
Sup. Cr. 630 (1954). 


46 The subject was expressly not decided in Amos v. United States, 255 U.S. 313, 
41 Sup. Ct. 266 (1921), because the case was decided on the issue of implied coercion. 


47 People v. Schmoll, 383 Ill. 280, 48 N.E.2d 933 (1943). 

48 People v. Patterson, 354 Ill. 313, 188 N.E. 417 (1933). 

4° People v. Exum, 382 Ill. 204, 47 N.E.2d 56 (1943). 

50 People v. McGowan, 415 Ill. 375, 114 N.E.2d 407 (1953). 

51 [bid. 

52 Agnello v. United States, 255 U.S. 298, 41 Sup. Ct. 261 (1920). 
58 McCorMiIck, EvipeNce § 137 (1954). 





WINTER | NOTES 581 


the conduct of a trial in order to determine a collateral issue (the origin of the 
evidence).54 Consequently, the defendant was réduced to his civil remedies or 
a criminal action against the seizing party.55 Twenty-five states still follow this 
common-law rule.56 These holdings do not conflict with the Federal Constitution 
because, although an unreasonable search and seizure by state officers is a viola- 
tion of due process,57 the due process clause does not require state courts to 
exclude such ewidence.58 The available civil remedies and criminal sanctions 
against the offending officer are considered to be a sufficient protection of the 
constitutional right.5? 

However, twenty-two states,®° including Illinois,6! and the federal system 
have adopted the so-called exclusionary rule. This rule provides that evidence 
which has been obtained by means of an illegal search and seizure is inadmissible 
in a trial against persons who can properly object to that evidence. Various 
reasons are given for the adoption of this rule. One of these reasons is that it 
is the only effective means of enforcing the constitutional right of freedom from 
unreasonable searches and seizures.®? Another is that to permit illegally seized 
evidence to be used against the defendant in effect forces him to give evidence 
against himself in violation of his constitutional privilege against self-incrimina- 
tion.83 

When the Supreme Court held in Weeks v. United States ®* that the ex- 
clusionary rule was applicable to the federal court system, it pointed out that 
the constitutional prohibition of the fourth amendment reached only to the 


54 Ciano v. State, 105 Ohio St. 229, 137 N.E. 11 (1922). 

55 For a discussion of these alternatives, see 45 J. Crim. L., C. & P.S. 697 (1955). 

56 Arizona, Arkansas, Colorado, Connecticut, Georgia, Iowa, Kansas, Louisiana, 
Maine, Massachusetts, Minnesota, Nebraska, Nevada, New Hampshire, New Jersey, New 
Mexico, New York, North Dakota, Ohio, Pennsylvania, Rhode Island, South Carolina, 
Utah, Vermont, and Virginia. 

57 See text at note 67 infra. 

58 Wolf v. Colorado, 338 U.S. 25, 69 Sup. Ct. 1359 (1949). In other words, while 
the right to be free from unreasonable searches and seizures is considered to be basic 
to the concept of ordered liberty and, thus, incorporated into the due process clause of 
the fourteenth amendment, the judicially created rule of exclusion is not considered to 
be basic to the concept of ordered liberty and is not incorporated into the fourteenth 
amendment. An exception to this general rule occurs when state officers obtain evidence 
by methods which “shock the conscience.” In such instances it is a violation of due 
process for a state court to admit this evidence. Rochin v. California, 342 U.S. 165, 72 
Sup. Cr. 205 (1952) (state officers forcibly pumped defendant’s stomach against his 
resistance and used morphine tablets recovered by this means in evidence against de- 
fendant). But see Breithaupt v. Abram, 352 U.S. 432, 77 Sup. Cr. 408 (1957), where 
the Supreme Court allowed the admission in a state court of a blood test performed on 
defendant while he was unconscious. 

58 Wolf v. Colorado, supra note 58. 

© In addition to Illinois the states are Alaska, California, Delaware, Florida, Idaho, 
Indiana, Kentucky, Michigan, Mississippi, Missouri, Montana, North Carolina, Okla- 
homa, Oregon, South Dakota, Tennessee, Texas, Washington, West Virginia, Wisconsin, 
and Wyoming. 

61 People v. Castree, 311 Ill. 392, 143 N.E. 112 (1924). 

62 Weeks v. United States, 232 U.S. 383, 34 Sup. Cr. 341 (1914). 

63 People v. Perry, 1 Ill. 2d 482, 116 N.E.2d 360 (1954). 

* Supra note 62. 











582 LAW FORUM [ Vor. 1960 


federal government and its agents, and that it had no application to state officers 
or private parties. Consequently, since the seizure of evidence by state officers 
(or private parties) could not violate the fourth amendment, the evidence was 
admissible in a federal court regardless of the manner in which it was obtained.® 
However, if federal officers participated in any way, the evidence was excluded.®6 
Then in Wolf v. Colorado ®* the Supreme Court announced that the core of the 
fourth amendment was applicable to the states through the due process clause 
of the fourteenth amendment so that an illegal search and seizure by state officials 
violated the Federal Constitution. The obvious question raised by this decision 
is whether such evidence is still admissible in a federal court,®8 since the Wolf 
case overruled the very basis for the distinction drawn in Weeks. This question 
has not been answered by the Supreme Court,®® and most of the lower federal 
courts continue to admit such evidence.7° However, in the recent case of Hanna 
v. United States™ the Court of Appeals for the District of Columbia squarely 
held that since the illegal seizure by state officers violated the United States 
Constitution, the evidence was no longer admissible in a federal court. 

The Illinois exclusionary rule is similar in operation to the federal rule. The 
constitutional prohibition applies only to governmental agents of the State of 
Illinois.72, Consequently, evidence wrongfully seized by private individuals,?? 
officers of a sister state,”* or (presumably) federal officers 75 is admissible. Illinois, 
of course, is not bothered by the due process problem which is today in contro- 
versy in the federal courts. 

The scope of the exclusionary rule includes more than merely the physical 
evidence seized. “The essence of a provision forbidding the acquisition of 
evidence in a certain way is that not merely evidence so acquired shall not be 


65 Center v. United States, 267 U.S. 575, 45 Sup. Ct. 230 (1925) (evidence seized by 
state officers); Burdeau v. McDowell, 256 U.S. 465, 41 Sup. Ct. 574 (1921) (evidence 
taken by private person). 

66 Byars v. United States, 273 U.S. 28, 47 Sup. Ct. 248 (1927). 

67 338 U.S. 25, 69 Sup. Ct. 1359 (1949). 

68 The existence of this question illustrates the fact that it is not the fourth amend- 
ment which prohibits the introduction of illegally seized evidence, but a judicially 
created rule of exclusion. 

69 However, the Supreme Court has recognized that the Wolf decision reopens the 
question which was apparently decided in Weeks. “It has remained an open question in 
this court whether evidence obtained solely by state agents in an illegal search may be 
admissible in federal court despite the Fourth Amendment.” Benanti v. United States, 
355 U.S. 96, 102 n.10, 78 Sup. Cr. 155, 158 n.10 (1957). In that case the Supreme Court 
held that evidence which had been seized solely by state officers in violation of the 
Federal Communications Act was inadmissible in a federal court. The obvious analogy 
from the Federal Communications Act to the fourth amendment perhaps indicates the 
present state of mind of the Supreme Court on the matter. 

70 F.g., Costello v. United States, 255 F.2d 389 (8th Cir.), cert. denied, 358 U.S. 830, 
79 Sup. Cr. 51 (1958). 

71260 F.2d 273 (D.C. Cir. 1958). 

72 People v. Castree, 311 Ill. 392, 143 N.E. 112 (1924). 

73 Gindrat v. People, 138 Ill. 392, 143 N.E. 112 (1924). 

74 People v. Touhy, 361 Ill. 332, 197 N.E. 849 (1935). 

7 But see Rea v. United States, 350 U.S. 214, 76 Sup. Ct. 292 (1956), where the 
Supreme Court enjoined a federal officer from producing illegally seized evidence in a 
state court. 
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used before the court but that it shall not be used at all.” 7° The Illinois Supreme 
Court has also expressed its approval of this dectrine.77 Consequently, oral testi- 
mony concerning the objects illegally seized,?* evidence derived from informa- 
tion gained through the unlawful seizure,7? and the testimony of witnesses dis- 
covered through papers and documents obtained in an illegal search ®° are all 
inadmissible. 


PROCEDURE 


Who Is Entitled To Object 


It is generally held that the right to object to the introduction of illegally 
seized evidence is a personal privilege which can be raised only by one with a 
sufficient interest in the property.8! Consequently, it is well-settled in Illinois 
that a defendant cannot object to the introduction of evidence if he has not 
claimed its ownership or demanded its return,®? or if he has expressly disclaimed 
his ownership.83 Lower federal court cases are generally in accord.%* Illinois, 
however, creates an exception to this general rule when the property was il- 
legally seized from defendant’s home. In such a case no claim of ownership is 
required.85 One of the reasons for this ownership requirement, at least in 
Illinois, is the belief that the exclusionary rule is based upon the privilege against 
self-incrimination.8 This is a wholely indefensible confusion of two distinct 
constitutional rights.87 

Assuming that defendant has not waived his right to object by failure to 
claim ownership, etc., what is necessary to give him the “sufficient interest” re- 
quired for standing to suppress the evidence? Apparently the courts require a 
proprietary or possessory interest in either the property seized or the premises 
searched.88& Thus, the Supreme Court has held that a defendant has a sufficient 
interest in narcotics “owned” by him, which were seized from the possession of 
another, to entitle him to suppress them.8® Likewise, it has been held that a 


76 Silverthorne Lumber Co. v. United States, 251 U.S. 385, 40 Sup. Cr. 182 (1920). 

77 People v. Martin, 382 Ill. 192, 46 N.E.2d 997 (1942). 

78 McGinnis v. United States, 227 F.2d 598 (1st Cir. 1955). 

79 Silverthorne Lumber Co. v. United States, supra note 76. 

8° People v. Martin, supra note 77. 

81 Shurman v. United States, 219 F.2d 282 (Sth Cir. 1955); People v. Exum, 382 Il. 
204, 47 N.E.2d 56 (1943). The United States Supreme Court has expressly reserved its 
view on this point. Goldstein v. United States, 316 U.S. 114, 121, 62 Sup. Ct. 1000, 1004 
(1942). The decision in that case held that one not a party to an improperly intercepted 
telephone message did not have sufficient standing to object to its introduction in 
evidence. Once again the analogy from the Federal Communications Act to the fourth 
amendment is apparent. 

82 People v. Gambino, 12 Ill. 2d 29, 145 N.E.2d 42, cert. denied, 356 U.S. 904, 78 
Sup. Ct. 566 (1958). 

83 People v. De Marios, 401 Ill. 146, 81 N.E.2d 464 (1948). 

84 Parr v. United States, 255 F.2d 86 (5th Cir. 1958). 

85 People v. Grod, 385 Ill. 584, 53 N.E.2d 591 (1944). 

86 People v. Exum, supra note 81. 

87 See 45 J. Crim. L., C. & P.S. 697 (1955). 

88 MacDaniel v. United States, 297 F.2d 769 (6th Cir. 1924); People v. Exum, 382 
Ill. 204, 47 N.E.2d 56 (1943). 
8° United States v. Jeffers, 342 U.S. 48, 72 Sup. Ct. 93 (1951). 
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lessee,®® a sublessee,®! and a tenant by sufferance %? have sufficient interest in 
the property searched to object to the introduction of evidence illegally seized 
thereon. But mere physical custody does not appear to be enough.® 


Necessity of Timely Motion and Objection 


Even though defendant may have proper standing to object to illegally 
seized evidence, he must go about this in the proper manner. Ordinarily, in 
both federal and Illinois courts the defendant must move to suppress illegally 
seized evidence prior to trial, or he will be held to have waived his right to 
object.9* However, exceptions to this general rule may arise under particular 
circumstances. For example, the Supreme Court has held that a defendant does 
not waive his right to object by failure to make a pre-trial motion if he first 
learns of the evidence at the trial,®5° or if the unreasonableness of the seizure 
appears from the undisputed evidence.®* Although there have been no Illinois 
cases granting similar exceptions, several decisions indicate that they will be 
granted under appropriate circumstances.97 

In the federal courts, if a pre-trial motion to suppress has been denied, the 
defendant is not required to object to the introduction of the evidence at the 
trial.°8 The Illinois law is not so clear. It has been held in this jurisdiction that 
if no objection is made to the testimony of witnesses concerning the search and 
seizure (after denial of an appropriate motion to suppress) the objection to that 
testimony is waived.®® The Illinois Supreme Court has also held that it was not 
error to admit illegally seized evidence over a general objection, since that 
objection raised only the question of materiality.1° Consequently, it would seem 
that the safe procedure in Illinois is to specificly object to the introduction of 
such evidence on the grounds that it has been illegally seized. 


Ler A. Boye 


% Coon v. United States, 36 F.2d 164 (10th Cir. 1929). 

*! Brown v. United States, 83 F.2d 383 (3rd Cir. 1936). 

®2 Klee v. United States, 53 F.2d 58 (9th Cir. 1931). 

% People v. Perry, 1 Ill. 2d 482, 116 N.E.2d 360 (1954). 

4 Williams v. United States, 215 F.2d 695 (9th Cir. 1954); People v. Valecek, 404 
Ill. 461, 89 N.E.2d 368 (1950). The reason behind this rule, as stated in the Valecek 
case, is that a court will not stop in the midst of a trial to determine a collateral issue. 
See also Fep. R. Crim. P. 41(e). 

% Gouled v. United States, 255 U.S. 298, 41 Sup. Crt. 261 (1920). 

% Agnello v. United States, 269 U.S. 20, 46 Sup. Ct. 4 (1925). 

§7 See, e.g., People v. Winn, 324 Ill. 428, 155 N.E. 337 (1927): “[T])he question of 
such unlawful search and seizure must in general be presented to the court before the 
trial if possible.’ (Emphasis added.) 

98 Waldron v. United States, 219 F.2d 37 (D.C. Cir. 1955). 

* People v. Saltis, 328 Ill. 494, 160 N.E. 86 (1928). 

100 People v. Reid, 336 Ill. 421, 168 N.E. 344 (1929). 








Comments 


EXPERIMENTATION AND PUBLIC USE OF INVENTIONS—AN 
ANALYSIS OF APPELLATE ANEMIA ~~ 


The power of Congress to provide for patent monopolies is based on the 
premise that granting such monopolies will promote the progress of science and 
the useful arts.! This identification of the accepted public purpose of progress 
with the execrated evil of monopoly has been attacked as illogical and unwise.” 
Yet its origin may be traced to the English Statute on Monopolies* which 
expressly excepted patents on inventions from an otherwise sweeping prohibition. 
The alchemy by which the immediate evil of monopoly is transmuted into the 
ultimate good of progress is formulated in terms of contract. The inventor, 
lured by the offer of monopoly, is stimulated to develop and perfect his idea as 
an invention.5 He is enticed to publicly disclose his invention by the promise of 
a patent. The state, in consideration of this disclosure, bestows a monopoly 
which enables the inventor to reap greater rewards for its limited duration than 
he probably would have won by practicing his invention in secret. The public 
thus secures the benefits of the invention, but at the price of a monopoly during 
the term of the patent. Moreover, the knowledge revealed may be used freely 
by others in their own research before the patent expires. 

This formulation of the policy underlying patents reveals that there are 
two goals comprised in the primary purpose of progress: development and 
disclosure. To achieve these goals several statutory bars to patentability have 
been established,* among which is the provision that public use 7 of an invention 
in this country at a time more than one year prior to the date of application for 
a patent will prevent patenting. The purpose of this provision is to compel an 


1U.S. Const. art. I, § 8, cl. 8. 

2See, e.g., Melman, The Impact of the Patent System on Research, Subcommittee 
on Patents, Trademarks and Copyrights of the Senate Committee on the Judiciary, 85th 
Cong., 2d Sess. (1958); Hearings on H.R. 4523 Before the House Committee on Patents, 
74th Cong., Ist Sess., pt. 1, at 999 (1935). 

321 Jac. 1, c. 3 (1623). The statute was declarative of the common law. See The 
Case of the Tailors of Ipswich, 11 Co. Rep. 52, 77 Eng. Rep. 1218 (K.B. 1614); The 
Case of Monopolies, 11 Co. Rep. 84, 77 Eng. Rep. 1260 (K.B. 1602). There were patent 
systems in Italy as early as the 15th century. See generally Prager, A History of Intel- 
lectual Property From 1545 to 1587, 26 J. Pat. Orr. Soc’y 711 (1944). 

4See Scott Paper Co. v. Marcalus Mfg. Co.., 326 U.S. 249, 255, 66 Sup. Ct. 101, 
104 (1945); Grant v. Raymond, 31 U.S. (6 Pet.) 141, 156-57 (1822). 

5 The word “invention” is not mentioned in the Constitution nor is it adequately 
defined in the patent statute (“The term ‘invention’ means invention or discovery.” 35 
U.S.C. § 100 (1958)). The courts have applied various tests such as “that impalpable 
something,” McClain v. Ortmayer, 141 U.S. 419, 427, 12 Sup. Ct. 76, 78 (1891). These 
definitions have been the subject of comment attacking their indefiniteness. See, e.g., 
Hoar, Definition of Invention, 14 J. Pat. Orr. Soc’y 25 (1932); Dietrich, A Definition 
of Invention, 13 J. Pat. Orr. Soc’y 595 (1931). 

635 U.S.C. §§ 102-03 (1958). 

™*A person shall be entitled to a patent unless . .} (b) the invention was patented 
or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of the application for patent 
in the United States. . . .” 35 U.S.C. § 102(b) (1958). 

8Note, Public Use: The Inventor’s Dilemma, 26 Gro. Wasn. L. Rev. 297, 299 
(1958). 
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inventor to seasonably disclose his invention to the public.® Thus an inventor 
cannot benefit from practicing his invention secretly '° for more than a year 
and subsequently obtain a legal monopoly of the invention when competition 
begins to arise.1! He is not required to know at his peril when his invention is 
completely developed but is allowed a year after its perfection for further ex- 
perimentation and preparation of an application.!? 

Judicial recognition of the policy favoring the full and complete develop- 
ment of inventions has led, however, to an erosion of the absolute language of 
the statute barring issuance or validity of a patent because of public use more 
than one year before the application. This erosion is known as the “experimental 
use” doctrine. Pursuant to this doctrine an inventor, without subjecting himself 
to the statutory bar, may use his invention for the purpose of perfecting it by 
experimentation. The experimental use doctrine has been expressed in two con- 
tradictory fashions: as an exception to the statute for certain types of public 
uses and as an exclusion of certain situations from the class of public uses. 
Decisions adopting the “exclusion theory” take the view that public use and 
experimental use are contrasting and mutually exclusive classes.13 Hence a 
finding of public use precludes patentability. Decisions adopting the “exception 
theory,” on the other hand, view the doctrine of experimental use as a judicially 
created exception to the public use rule which has been ratified by the repeated 
failure of Congress to change it.14 According to this view all public uses are 
either experimental or non-experimental. Hence a finding of both public use 
and non-experimental use is required to preclude patentability. The exception 
theory is supported by the many cases finding an experimental use in what 
would clearly be a public use were it not engaged in for the purpose of experi- 
mentation.!5 

This difference in the manner of expressing the logical relationship between 
the concepts of public use and experimental use would ordinarily seem to be a 
problem of interest only to legal theoreticians and of no moment to the prac- 
ticing patent attorney. It is submitted however that the application by appellate 


®“Public use” like “invention” is a word of art of flexible scope. A “public use” 
may be confined to one person or be hidden from the public view. Egbert v. Lippmann, 
104 U.S. (14 Orto) 333 (1881). 

10A “secret use” is the practice of secretly using a machine or process while 
commercially exploiting the product of the invention. Such a case may be classified as 
a sub-grouping of the broader category of public use. See, e.g., Metallizing Eng’r Co. 
v. Kenyon Bearing & Auto Parts Co., 153 F.2d 516 (2d Cir. 1946), cert. denied, 328 US. 
840, 66 Sup. Ct. 1016 (1946); Allinson Mfg. Co. v. Ideal Filter Co., 21 F.2d 22 (8th Cir. 
1927). 

11 Pennock v. Dialogue, 27 U.S. (2 Pet.) 1, 12 (1829). 

12 Randolph v. Allis-Chalmers Mfg. Co., 264 F.2d 533 (7th Cir. 1959); Metallizing 
Eng’r Co. v. Kenyon Bearing & Auto Parts Co., supra note 10, at 520. 

13 International Silver Co. v. Pomerantz, 271 F.2d 69 (2d Cir. 1959) (by implica- 
tion); Anderson Co. v. Trico Prods. Corp., 267 F.2d 700 (2d Cir. 1959); United States 
Chemical Corp. v. Plastic Glass Corp., 243 F.2d 892 (3d Cir. 1957). 

14 Elizabeth v. Pavement Co., 97 U.£ (7 Otto) 126 (1877) (by implication); Ran- 
dolph v. Allis-Chalmers Mfg. Co., supra note 12; Watson v. Allen, 254 F.2d 342 (D.C. 
Cir. 1958); Application of Blaisdell, 242 F.2d 779 (C.C.P.A. 1957). 

15 F.g., Elizabeth v. Pavement Co., supra note 14; Watson v. Allen, supra note 14; 
Cold Metal Process Co. v. Republic Steel Corp., 233 F.2d 828 (6th Cir. 1956); Goodwin 
v. Borg-Warner Corp., 157 F.2d 267 (6th Cir. 1946); cf. Note, Public Use: The In- 
ventor’s Dilemma, 26 Gro. Wasn. L. Rev. 297 (1958). 
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courts of the two inconsistent theories has led to conflicting holdings in several 
recent cases. Moreover, the failure of appellate courts to distinguish the two 
theories may have resulted in an improper adjustment of the complementary 
goals of development and disclosure. 

Armour Research Foundation v. C. K. Williams & Co.'* is the most recent 
example of an appellate court’s implicit acceptance of the exclusion theory of 
the experimental use doctrine. In this infringement action the trial court had 
found that more than one year prior to the date of the patent application 
Minnesota Mining and Manufacturing Co. (popularly called 3M) had shown 
to the patentee’s employer, Armour, a magnetic recording tape and asked if 
Armour was interested in this art. Armour had given 3M a sample of its own 
tape using the magnetic materials later patented. Subsequently, 3M requested 
and Armour furnished ten pounds of these materials for coating tape. Two tapes 
were returned to Armour and the balance of the materials was retained by 3M. 
There was no agreement of secrecy governing 3M’s use of the materials and 
it used these materials for its own commercial purposes. On the basis of these 
facts the trial court 17 considered the entire transaction and concluded that it 
constituted a public use rather than an experimental use. Hence the patent was 
invalid. Since there was no express finding that the public use was not experi- 
mental in nature the trial court apparently utilized the exclusion theory of ex- 
perimental use. The appellate court affirmed the decision on several grounds 
among which was the holding that the trial court’s finding of public use was 
supported by the evidence.!® If the judicial exception theory of the experimental 
use doctrine had been accepted, the trial court’s conclusion would have been 
disapproved. ‘ 

In Hobbs v. Wisconsin Power & Light Co.,!® on the other hand, the same 
court indicated that a claim of experimental use by the patentee in an infringe- 
ment action required an express finding that the use was not experimental, as 
well as a finding of public use, in order to support a conclusion that public 
use barred the patent. Although the trial court’s decision 2° was affirmed on the 
ground that the patent was invalid for lack of invention, this decision clearly 
adopted the judicial exception theory of experimental use.?! 

The obvious practical effect of the exclusion theory is to circumscribe an 
inventor’s right to experiment and perfect his invention. Since he can never 
know in advance exactly when his patent application will be filed he must be 
extremely cautious in revealing embryonic ideas and embodiments of his in- 
vention to others. This caution must be exercised even when those with whom 
he is working have knowledge of the art and production techniques essential 
to the development of the invention. The judicial exception theory of experi- 
mental use, on the other hand, allows the inventor to act confidently in making 
such disclosures, providing only that the use made of the invention is necessarily 
incident to experimentation.22 In a society where research projects legitimately 


16 280 F.2d 499 (7th Cir. 1960). 

17170 F. Supp. 871 (E.D. Ill. 1959). 

18 280 F.2d at 505-06. 

19250 F.2d 100 (7th Cir. 1957). 

20145 F. Supp. 64 (W.D. Wis. 1956). 

21See also Randolph v. Allis-Chalmers Mfg. Co., 264 F.2d 533 (7th Cir. 1959), 
adopting the same theory but holding the trial court’s findings sufficient. 

22 Compare Watson v. Allen, 254 F.2d 342 (D.C. Cir. 1958), with Application of 
Blaisdell, 242 F.2d 779 (C.C.P.A. 1957) (adopting this test for experimental use but 
reaching opposite conclusions on identical facts). 
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extend over a period of years and where cooperation between persons and 
corporations possessing diverse knowledge is essential to development the judicial 
exception theory leads to a more workable harmonization of the goals of de- 
velopment and disclosure. 

The continued co-existence of these contradictory theories of the experi- 
mental use doctrine may be traced to two attitudes of the federal judiciary: the 
reluctance of the Supreme Court to review patent cases and the reluctance of 
intermediate appellate courts to review findings of fact. 

The Supreme Court’s reluctance to review patent cases is clearly indicated 
by the fact that its last decision in a case involving patentability was rendered 
in 1952.28 Since this time at least 107 cases raising a question of patentability 
have been placed on the Court’s appellate docket and not one has been decided 
on the merits. This situation is similar to that found in the area of bankruptcy.?4 
The reason is that patent law, like bankruptcy law, is a specialized field. Patent 
law requires, in many cases, technical or scientific knowledge as well as a grasp 
of esoteric rules of law. None of the Supreme Court Justices are patent lawyers. 
Judges in the lower courts, on the other hand, may have specialized in patent 
law or have given intensive study to the facts and law involved in the cases 
they decide. Therefore, the Court is understandably reluctant to exercise its 
broad discretion to hear a case when it is doubtful of its own ability to reach 
a better result. 

These same considerations are often applicable to intermediate appellate 
courts which do not include in their membership a patent specialist. Since review 
in an appellate court is not discretionary 25 as it is in the Supreme Court,?6 
another expressed reason for refusing to reverse decisions in patent cases must 
be found. This rationalization is discovered in Rule 52(a) of the Federal Rules 
of Civil Procedure under which a trial court’s fact findings can be disregarded 
only if they are clearly erroneous.2? This principle in most cases results in a 
salutary expedition of judicial administration.2® As applied in patent cases, 
however, it may cloak erroneous or undesirable applications of law with the 
protective label of “fact findings.” Such is the case where a trial court finds 
a public use in the presence of a claim of experimental use without analyzing 
the two concepts and is affirmed on the basis of its “not clearly erroneous” fact 
findings.?® 

The result of these two judicial attitudes clearly has been to foster an 
anemic exercise of the court’s appellate powers. This anemia has prevented the 
development of a coherent body of jurisprudence interpreting the patent statutes 
and has relegated decisions on patentability to the relatively uncontrolled dis- 
cretion of the trial courts. Since coherency might not result from a more 


23 Sanford v. Kepner, 344 U.S. 13, 73 Sup. Ct. 75 (1952) (decision based on pro- 
cedural point). 

24In the 1959 term of the Supreme Court, 38 bankruptcy cases appeared on the 
appellate docket but no opinions were rendered in these cases. 

25 See 28 U.S.C. §§ 1291-94 (1958). 

26 See 28 U.S.C. §§ 1251-57 (1958). 

27 Armour & Co. v. Wilson & Co., 274 F.2d 143 (7th Cir. 1960); Hazeltine Research, 
Inc. v. Admiral Corp., 183 F.2d 953 (7th Cir. 1950). 

28 Bach v. Friden Calculating Mach. Co., 148 F.2d 407 (6th Cir. 1945). 

29 See, e.g.. Armour Research Foundation v. C. K. Williams & Co., 280 F.2d 499 
(7th Cir. 1960); International Silver Co. v. Pomerantz, 271 F.2d 69 (2d Cir. 1959); 
Anderson Co. v. Trico Prods. Corp., 267 F.2d 700 (2d Cir. 1959). 
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extensive judicial review in patent cases by admittedly inexpert judges, it is 
submitted that a complete system of specialized appellate courts with exclusive 
jurisdiction of patent cases 3° is worthy of consideration as a means of develop- 
ing a consistent system of patent jurisprudence.?! 


Rocer M. Fitrz-Geratp 


“SILVER PLATTER” BECOMES ANTIQUE: FEDERAL 
EXCLUSIONARY RULE OF EVIDENCE EXTENDED 


In 1914 the Supreme Court’s decision in Weeks v. United States laid the 
basis for a rule which for forty-six years controlled the admissibility in federal 
courts of evidence obtained through illegal searches and seizures by state 
officers. Developing what came to be known as the “silver platter” doctrine,” 
Weeks and its descendents consistently held that evidence obtained through 
unreasonable searches and seizures by state officers and turned over to the 
federal government was admissible in federal courts so long as the objectionable 
police activities bore no trace of federal participation.? Now, under the Court’s 
recent decision in Elkins v. United States,* “silver platter” has become antique. 
Under the new ruling, evidence seized solely by state officers is inadmissible in 
federal court if obtained by them “during a search which, if conducted by federal 
officers, would have violated the defendant’s immunity from unreasonable 
searches and seizures under the Fourth Amendment... .”5 


Prior to the Elkins decision, the “silver platter” doctrine constituted one 
of several exceptions to the more general federal rule requiring exclusion of 
evidence acquired through unreasonable search and seizure.6 The wisdom of 
such exclusion has long been debated, and “many a judge and commentator has 
entered the legal lists to tilt a lance for or against the Federal rule.”7 That no 
champion has yet, nor is likely in the future, to win a compelling victory for 
either view is attributable to the near equivalence of merit between the com- 
peting interests in this area. Critics of the federal rule, stressing the undoubted 


30 Compare the German use of five appellate hierarchies dealing with civil matters, 
administrative law, financial matters, labor matters, and social legislation. Von MEHREN, 
Tue Civ Law System 91 (1957). 

31 Cf. ReEpoRT OF THE NATIONAL PLANNING CoMMISSION 16-17 (1943); Report of 
the Science Advisory Board (1935), in Hearings Before the T.N.E.C., 76th Cong., 1st 
Sess., pt. 3, at 1139, 1142 (1939). 

1232 U.S. 383, 34 Sup. Cr. 341 (1914). 

2 The name derived from Lustig v. United States, 338 U.S. 74, 79, 69 Sup. Ct. 1372, 
1374 (1949), where Mr. Justice Frankfurter stated for the majority that the rule of 
exclusion did not apply “if evidence secured by state authorities is turned over to the 
federal authorities on a silver platter.” 

3 Lustig v. United States, supra note 2; Byars v. United States, 273 U.S. 28, 47 Sup. 
Cr. 248 (1926). 

*Elkins v. United States, 364 U.S. 206, 80 Sup. Cr. 1437 (1960). 

5 Jd. at 223, 80 Sup. Cr. at 1447. 

68 WicmorE, Evipence § 2184a (3d ed. 1940). One of the other exceptions to the 
general federal rule, that of “standing to suppress,” has also been slightly modified 
recently in Jones v. United States, 362 U.S. 257, 80 Sup. Ct. 725 (1960). 
7™Srronc, AMERICAN CONSTITUTIONAL Law 770 (1950). 
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societal need for effective enforcement of the criminal law, point to the illogical 
nature of exclusion which frees one proven offender for the transgression of 
another and punishes neither directly. Exponents of exclusion, on the other 
hand, support it as the only known device of any practical efficacy for safe- 
guarding those rights guaranteed by the fourth amendment.® Though recog- 
nizing multiple exceptions to its operation,!® the Supreme Court has adhered 
in principle to the doctrine of exclusion, and it is at least possible that today it 
views exclusion as required by the fourth amendment itself.1! 

Whether or not the amendment now compels exclusion, it clearly has a 
broader scope today than when the 1914 Court cast the mold for the “silver 
platter” doctrine with the observation that “the Fourth Amendment is not 
directed to the individual misconduct of such [state] officers. Its limitations 
reach the Federal Government and its agencies.”12 This conception of the 
function of the fourth amendment within the federal structure provided a clear 
rationale for “silver platter;” so long as the states remained untouched by the 
fourth, unreasonable searches and seizures by state officers could not be of- 
fensive to the national constitution. 

But such a conception, which explained, though without necessitating,!* 
the admission of unreasonably seized state evidence, was repudiated by the 
Court in Wolf v. Colorado: 


“The security of one’s privacy against arbitrary intrusion by the police— 
which is at the core of the Fourth Amendment—is basic to a free society. 
It is therefore implicit in ‘the concept of ordered liberty’ and as such en- 
forceable against the States through the Due Process Clause.” 14 


The Wolf opinion, of course, went on to hold that despite this “enforceability,” 


8 Critics of the rule have included such legal luminaries as Dean Wigmore and 
{then] Judge Cardozo. Said the former in 8 WicMore, Evivence § 2184 (3d ed. 1940): 


“Titus, you have been found guilty of conducting a lottery: Flavius, you have 
confessedly violated the constitution. Titus ought to suffer imprisonment for crime, 
and Flavius for contempt. But no! We shall let you both go free. We shall not 
punish Flavius directly, but shall do so by reversing Titus’ conviction. . . . Our 
way of upholding the Constitution is not to strike at the man who breaks it, but to 
let off somebody else who broke something else.” 
Dean Wigmore’s phrasing is admitted by the Elkins majority to be “felicitous.” Elkins 
v. United States, 364 U.S. 206, 217, 80 Sup. Ct. 1437, 1444 (1960). 
®For a more extended statement of the practical deficiencies inherent in deterrents 
other than exclusion, see Allen, The Wolf Case: Search and Seizure, Federalism and 
the Civil Liberties, 45 Int. L. Rev. 1, 18 (1950). 
10See note 6 supra. 
11For an indication of the contravariety of views on this point held by members 
of the Court, compare the majority, concurring, and dissenting opinions in Wolf v. 
Colorado, 338 U.S. 25, 69 Sup. Cr. 1359 (1949). 
12 Weeks v. United States, 232 U.S. 383, 398, 34 Sup. Cr. 341, 346 (1914). 
13A federal rule of exclusion concerning “unreasonably” seized state evidence 
could easily have been justified, even before the advent of Wolf, on the reasoning of 
McNabb v. United States, 318 U.S. 332, 340, 63 Sup. Cr. 608, 613 (1943): “Judicial 
supervision of the administration of criminal justice in the federal courts implies the 
duty of establishing and maintaining standards of procedure and evidence. Such stand- 
ards are not satisfied merely by observance of those minimal historic safeguards . . 
which are summarized as ‘due process of law’... .” 


14 Wolf v. Colorado, 338 U.S. 25, 27, 69 Sup. Ct. 1359, 1361 (1949). 
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the states remained free to accept or reject exclusion in their own courts, but 
in its purely theoretical aspect it had, as the Court states in Elkins,!® destroyed 
the “underpinnings” of the “silver platter.” 

Awaited and urged by various commentators !® since the Wolf case, the 
Elkins decision must be conceded to be a salutary one in several respects. It 
removes one of the widely felt to be too numerous exceptions to the federal 
rule !7 and thereby presumably increases the latter’s beneficial effects, though 
those effects, having their locus in the minds of the nation’s law enforcement 
officers, remain empirically undemonstrable. Elkins further gives some substance 
to the principle enunciated in Wolf, and thereby renders the latter decision 
more than simply an unproductive exercise in casuistry.!® 

But not all aspects of Elkins, perhaps, can be placed on the credit side of 
the ledger. The immediate concrete effect of the decision, presumably, will be 
to require federal courts presented with evidence obtained by state officers to 
evaluate the acquisition of such evidence according to federal precedents touch- 
ing what constitutes “unreasonable” search and seizure.!® A scrutiny of the 
precedents that will now control in this area amply supports the dissenters’ 
contention in Elkins that the decisions turn largely on “dialectical niceties” 2° 
rather than on such basic considerations, “of the very essence of a scheme of 
ordered liberty,”21 as are generally deemed appropriate for incorporation 
within due process. 

The Elkins decision, then, while resolving one problem, may possibly serve 
to underscore an even larger one still unresolved, namely to exactly what extent 
is the fourth amendment made applicable to the states through the action of the 
fourteenth? Of all the first eight amendments, the status of the fourth in this 
regard seems most in doubt, for only with respect to it has the Court failed to 
enunciate clearly whether the amendment in its entirety is or is not inherent in 
the concept of due process. The Elkins majority, relying heavily on Wolf,?? 
seems to view the carry-over as complete, a conception which is challenged in 
dissent by the author of Wolf himself.2* 

Mr. Justice Frankfurter, who points out that Wolf spoke only of the 
“core” of the fourth, has more than once hinted metaphorically at the existence 
of a bipartite fourth,?4 applicable in whole to the federal government, but 


15 Elkins v. United States, 364 U.S. 206, 213, 80 Sup. Ct. 1437, 1442 (1960). 

16For an exhaustive treatment, see Kamisar, Wolf and Lustig Ten Years Later: 
Illegal State Evidence in State and Federal Courts, 43 Minn. L. Rev. 1083 (1959). See 
also, Galler, The Exclusion of Illegal State Evidence in Federal Courts, 49 J. Crim. L., 
& PS. 455 (1959). 

17 Grant, Circumventing the Fourth Amendment, 14 So. Car. L. Rev. 359 (1941). 

18 Wolf v. Colorado, 338 U.S. 25, 41, 69 Sup. Cr. 1359, 1369 (1949) (Murphy, J., 
dissenting). 

19 Rios v. United States, 364 U.S. 253, 80 Sup. Ct. 1431 (1960). This case, decided 
the same day as Elkins, was remanded on the basis of the latter decision for evaluation 
of the search and seizure according to federal standards. 

20 Elkins v. United States, 364 U.S. 206, 239, 80 Sup. Cr. 1431, 1456 (1960) (Frank- 
furter, J., dissenting). 

21 Palko v. Connecticut, 302 U.S. 319, 325, 58 Sup. Cr. 149, 152 (1937). 

*2 Elkins v. United States, 364 U.S. 206, 223, 80 Sup. Ct. 1437, 1447 (1960). 

23 Jd. at 238, 80 Sup. Ct. at 1456. 

°4 Id. at 238, 80 Sup. Ct. at 1456 (1960); Wolf v. Colorado, 338 U.S. 25, 27, 69 Sup. 
Cr. 1359, 1361 (1949) (referring to the “core” of the fourth). Frank v. Maryland, 359 
USS. 360, 367, 79 Sup. Cr. 804, 809 (1959) (speaking of the “periphery” of the fourth). 
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only in part to the states. But, as has been pointed out,25 he has made no at- 
tempt to demarcate the line separating “core” and “periphery” by a systematic 
segregation of cases. The possibility of drawing such a distinction seemingly 
has been recognized by several members of the Court,26 and rejected as un- 
tenable because no criterion for the distinction came readily to hand other than 
purely subjective notions of what constitutes “enormity” in police misconduct.?7 

Despite the alleged indefiniteness 28 of such a standard, the Court has in at 
least two recent decisions experienced no difficulty in achieving unanimity with 
respect to the offensiveness of certain police actions. Rochin v. California ?® in 
effect abandoned all traditional constitutional tests and reached its conclusion 
primarily on the basis of judicial shock. And in Irvine v. California,° though 
the Court divided sharply on other issues, no dissenting voice was raised to the 
majority pronouncement that the police activity involved would be almost 
“incredible” if not admitted. 

Looking behind such symptomatic shock, however, it would seem clear 
that some distinction might be drawn between the situation in Irvine, where 
police entered and re-entered defendant’s premises over a two-month period, 
always without warrants, in order to place hidden microphones, and that of 
Frank v. Maryland! where a warrantless health inspector, finding defendant 
absent from home, entered the back yard of the house on a sanitation check.5? 
But despite the obvious discrepancy between such divergent situations, and 
their resulting susceptibility to the process of inclusion and exclusion,?? they 
have not been treated in such a way as to suggest boundaries for the fourth’s 
“core.” There may indeed be valid reasons for such a failure. The Court has 
experienced great difficulty in maintaining a consistent definition of the “un- 
reasonable” search and seizure prohibited by the fourth amendment itself; 34 
much greater difficulty could be expected in application of a standard, which, 
having its basis in due process, would of necessity be even more abstruse. Such 
difficulty in achieving relative consistency becomes a more serious objection in 
the present area than in most, due to the supposed nature of operation of the 
exclusionary rule. In order that law eniecement officers may be deterred from 


25Kamisar, Wolf and Lustig Ten Years Later: Illegal State Evidence in State 
and Federal Courts, 43 Minn. L. Rev. 1083, 1101-08 (1959). 

26 Irvine v. California, 347 U.S. 128, 133, 74 Sup. Ct. 381, 383 (1954). 

27 Ibid. 

28In the face of the current disapprobation of “shock” as a judicial criterion, it is 
interesting to compare Mr. Justice Cardozo’s opinion in Palko v. Connecticut, 302 U.S. 
319, 58 Sup. Cr. 149 (1937), certainly a major contribution to the modern conception of 
due process. “Is that kind of double jeopardy to which the statute has subjected him a 
hardship so acute and shocking that our polity will not endure it?” 

29Rochin v. California, 342 U.S. 165, 72 Sup. Ct. 205 (1952). 

30 See note 26 supra. 

31 359 U.S. 360, 79 Sup. Cr. 804 (1959). 

32See note 25 supra. 

33 The process of inclusion and exclusion has long been followed by the Court in 
those areas where it is felt that to precipitantly formulate a definitive principle invites 
disaster. The recent cases in the area under discussion would seem, because of their 
obvious divergences, to be eminently adapted to treatment through such a process. 

%4For illustrations of this difficulty, see the comparisons suggested by Mr. Justice 
Frankfurter dissenting in Elkins v. United States, 364 U.S. 206, 223, 80 Sup. Ct. 1437, 
1456 (1960). 
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sub-standard conduct, they must at least be apprised definitely of the level of 
the standard. 

At any rate, Elkins marks another refusal by the Court to find that part of 
the fourth amendment applicable to the states through the fourteenth any 
narrower than the fourth itself. Clearly, the decision does not rest on such a 
basis, the Court stating that “what is here involved [in Elkins] is the Court’s 
supervisory power over the administration of justice in the federal courts... ,” 35 
and in the exercise of such a power the standard applied by the Court need not 
be one that is constitutionally required. But the interpretation placed upon 
Wolf by Elkins remains significant, and perhaps potentially more so than the 
actual holding of the latter. 

Such potential importance rests upon the possible weakness of the state- 
autonomy aspect of Wolf, a holding which raised opponents on the Court * at 
its inception and has acquired more siuce.37 Should this aspect of Wolf ulti- 
mately be overturned, it would seem apparent from the tenor of Elkins that 
the states will feel the full force of the fourth. In view of the fact that it is the 
states which remain primarily responsible for the enforcement of the criminal 
law,38 it may be asked whether to place upon them a burden of rectitude in 
such enforcement equal to that borne by the federal government may not 
jeopardize other equally valid interests competing in this area. 


Joun WitiiaM Stronc 


THE BASIS OF LIABILITY FOR PRENATAL INJURIES 
AND FOR WRONGFUL DEATHS ARISING THEREFROM 


Significant progress in the field of torts is manifest in the definite trend 
toward allowing a child to recover for prenatal injuries negligently inflicted on 
him, and in the less marked trend toward allowing recovery for the wrongful 
death of a fetus. 


PRENATAL INJURIES 


The earliest case in Anglo-American common law dealing with the subject 
of prenatal injuries, Dietrich v. Northampton,! denied recovery. The Supreme 
Judicial Court of Massachusetts, speaking through Justice Holmes, held that no 
wrongful death action existed where prenatal injuries resulted in a premature 
birth at five months, and the infant succumbed a few minutes after birth. Unable 
to find any precedent for the action, the court grounded its decision on the 
premise that the unborn child was a part of the mother, therefore incapable of 


35 Jd. at 216, 80 Sup. Ct. at 1443. “What is here involved is the Court's supervisory 
power of the administration of criminal justice in the federal courts. 

36 See the dissenting opinions in Wolf v. Colorado, 338 U.S. 25, 69 Sup. Cr. 1359 
(1949). 

87 Irvine v. California, 347 U.S. 128, 139, 74 Sup. Ct. 381, 387 (1954) (Clark, J., con- 
curring): “In light of the ‘incredible’ activity of the police here, it is with great re- 
luctance that I follow Wolf. Perhaps strict adherence to the tenor of that decision 
may produce needed converts for its extinction.” 

38 Jd. at 134, 74 Sup. Cr. at 384. 

1138 Mass. 14 (1884); followed, Cavanaugh v. First Nat'l Stores, Inc., 329 Mass. 
179, 107 N.E.2d 307 (1952); Bliss v. Passanesi, 362 Mass. 461, 95 N.E.2d 206 (1950); 
limited, Keyes v. Construction Service Inc., 165 N.E.2d 912 (Mass. 1960). 
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having any locus standi or separate legal existence at the time of the tort, and 
that any injury to it, not too remote to be recovered for at all, is recoverable 
by the mother. 

Six years later, Ireland refused to allow a child to bring suit for prenatal 
injuries sustained in an accident in defendant’s railway coach.2 Then, at the 
turn of the century, in Allaire v. St. Luke’s Hospital,3 Mlinois rejected a suit 
brought on behalf of a child for injuries received before birth, and the die was 
cast for the next forty-six years. However, legal commentators soon began to 
attack the injustice of denying recovery for prenatal injuries.* 

Bonbrest v. Kotz, decided in the District of Columbia in 1946, began the 
backswing of the pendulum. In holding that an infant born alive had a cause 
of action for brain damage inflicted by the delivery doctor, the court cogently 
reasoned that a child can be said to have separate legal existence from the 
moment of conception, since the child is in fact a separate biological entity from 
that moment. The blood of the child never mixes with that of the mother, for 
the infant has its own independent circulatory system and heartbeat. The court 
observed that the dependence on the mother, for nourishment and protection, 
is no greater than that of a three-year-old child. 

Since Bonbrest, a series of cases have held that a child can sue for prenatal 
injuries or that an action for wrongful death will lie where the child dies.6 In 
so holding, courts of Illinois, Missouri, New Jersey, and New York were re- 
quired to overrule prior decisions.?7_ Massachusetts has declined to overrule the 


2? Walker v. Great No. Ry. of Ireland, 28 L.R. Ir. 69 (1890). Two justices held 
the infant plaintiff was not in esse at the time of the injury. The other two, with 
conceptualistic rigor, denied any contractual duty on the part of the defendant carrier 
to the unborn infant whose presence was unknown to the defendant. 

3184 Ill. 359, 56 N.E. 638 (1900), overruled, Amann v. Faidy, 415 Ill. 422, 114 
N.E.2d 412 (1953). 

*Frey, Injuries to Infants En Ventre Sa Mere, 12 Sr. Louis L. Rev. 85 (1927); 
Kerr, Actions by Unborn Infant, 61 Cent. L.J. 364 (1905); Morris, Injuries to Infants 
En Ventre Sa Mere, 58 Cent. L.J. 143 (1904). 

565 F. Supp. 138 (D.D.C. 1946). The court went much further than was necessary 
to decide this case, since the child was injured during parturition. 

6 Tursi v. New England Windsor Co., 19 Conn. Supp. 242, 111 A.2d 14 (Super. 
Cr. Conn. 1955); Worgan v. Greggo & Ferra, Inc., 50 Del. 258, 128 A.2d 557 (1956); 
Tucker v. Howard L. Carmichael & Sons, Inc., 208 Ga. 201, 65 S.E.2d 909 (1951); 
Amann v. Faidy, 415 Ill. 422, 114 N.E.2d 412 (1953); Mitchell v. Couch, 285 S.W.2d 
901 (Ky. 1955); Damasiewicz v. Gorsuch, 197 Md. 417, 79 A.2d 550 (1951); Keyes v. 
Constr. Serv., Inc., 165 N.E.2d 912 (Mass. 1960); Verkennes v. Corniea, 229 Minn. 
365, 38 N.W.2d 838 (1949); Rainey v. Horn, 221 Miss. 269, 72 So. 2d 434 (1954); Steggall 
v. Morris, 363 Mo. 1224, 258 S.W.2d 577 (1953); Poliquin v. McDonald, 101 N.H. 104, 
135 A.2d 249 (1957); Smith v. Brennan, 31 N.J. 353, 157 A.2d 497 (1960); Woods v. 
Lancet, 303 N.Y. 349, 102 N.E.2d 691 (1951); Williams v. Rapid Transit Inc., 152 Ohio 
St. 114, 87 N.E.2d 334 (1949) (first state court of final resort to allow recovery); 
Mallison v. Pomeroy, 205 Ore. 590, 291 P.2d 225 (1955); Von Elbe v. Studebaker- 
Packard Corp., 15 D. & C.2d 635, 106 P.L.J. 219 (C. P. of Allegheny Co. Pa. 1957); Hall 
v. Murphy, 113 S.E.2d 790 (S.C. 1960); Puhl v. Milwaukee Ins. Co., 8 Wis. 2d 343, 99 
N.W.2d 163 (1959) (dictum). Louisiana early allowed recovery under civil law in 
Cooper v. Blanck, 39 So. 2d 352 (La. App. 1923). Canada allowed recovery in Montreal 
Tramways v. Leveille, 4 D.L.R. 337 (Can. Sup. Ct. 1933), as did California, with 
statutory aid, in Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678 (1939). 

7Amann v. Faidy, supra note 3, overruling Allaire v. St. Luke’s Hospital, supra 
note 3; Steggall v. Morris, supra note 6, overruling Buel v. United Rys., 248 Mo. 126, 
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Dietrich case, but has recently limited its applicability to cases where the facts 
are essentially the same.® Appellate courts in Connecticut ® and Pennsylvania 1° 
have refused to follow the no-recovery rule earlier laid down by the highest 
courts of those states. 

Thus, what was a short while ago the majority rule, has now become the 
minority rule—only four of the cases denying recovery have not been over- 
ruled.!! Since 1942,!2 no court of last resort has denied a cause of action to a 
child born alive for prenatal injuries, and it may be expected that, when the 
opportunity permits, the states having rules denying recovery will overrule 
them. 

The cases allowing recovery have rejected the major reasons given for 
denying recovery.13 The argument that the causal connection between the 
tortious conduct and the injury sued upon is not susceptible to certain proof, 
even by expert medical testimony,!* has been dismissed on the ground that un- 
certainty of proof cannot destroy a legal right.15 Moreover, it has been pointed 
out that the difficulty of proof is no greater than in many other matters of 
medical opinion on the causal sequence of events.!¢ 

The probability of successfully litigating a fictitious claim is diminished by 
modern scientific methods of establishing the cause and extent of prenatal injury 
and by procedural safeguards.!7 

The most widely accepted rationale for denying recovery was that the 
fetus has no separate legal existence. The legal theory that the fetus was merely 
a part of the mother’s viscera can be traced back to dictum in Earl of Bedford’s 
Case,18 wherein it was said, “Filius in utero matris est pars viscerum matris.” 
Being an inseparable part of the mother, it was reasoned, rhe fetus could have 
no separate legal existence and therefore no duty of care could exist toward a 


154 S.W. 71 (1913); Smith v. Brennan, supra note 6, overruling Stemmer v. Kline, 128 
N.J.L. 455, 26 A.2d 489 (1942); Woods v. Lancet, supra note 6, overruling Drobner v. 
Peters, 232 N.Y. 220, 133 N.E. 567 (1921). 

8 Keyes v. Construction Serv. Inc. supra note 6. 

® Tursi v. New England Windsor Co., supra note 6. 

10 Von Elbe v. Studebaker-Packard Corp., supra note 6. 

11 Stanford v. St. Louis-San Francisco Ry., 214 Ala. 611, 108 So. 566 (1926); New- 
man v. City of Detroit, 281 Mich. 60, 274 N.W. 710 (1937); Gorman v. Budlong, 23 
R.I. 169, 49 Atl. 704 (1901); Magnolia Coca-Cola Bottling Co. v. Jordan, 124 Tex. 347, 
78 S.W.2d 944 (1935). 

12Stemmer v. Kline, supra note 7. 

13- Woods v. Lancet, 303 N.Y. 349, 102 N.E.2d 691 (1951). The early cases over- 
turned precedent, stating that in tort law the doctrine of stare decisis will not support 
decisions which are contrary to the current climate of reason and attitudes of justice. 
Unlike changes in contract or property law which could defeat the reasonable expecta- 
tions of businessmen, changes in tort law defeat no reasonable expectations of the 
tortfeasor. There is no valid argument for sustaining an anachronistic rule of tort law. 

14Stanford v. St. Louis-San Francisco Ry., supra note 11; Magnolia Coca-Cola 
ei Co. v. Jordan, supra note 11 (problem of proving causation held insurmount- 
able). 

15 Woods v. Lancet, supra note 13. 

16 Bennett v. Hymers, 101 N.H. 483, 147 A.2d 108 (1958). 

17 [bid.; Steggall v. Morris, 363 Mo. 1224, 258 S.W.2d 577 (1953). 

187 Co. 7b, 8b, 77 Eng. Rep. 421, 424 (K.B. 1586). 








596 LAW FORUM [Vor. 1960 


legal nonentity.1® There was in these early cases a strong reluctance to consider 
the time of legal existence as a question of medical or scientific concern; rather 
it was regarded as one of legal theory, unaffected by rules of property or 
criminal law recognizing the legal existence of the fetus.2° The current view 
is that medical experts are quite competent to resolve the question of existence 
and that legal theory should conform to medical fact in this area.?4 

The majority of the cases allowing recovery take the position that the 
fetus becomes a legal entity when it reaches a “viable” state—that is when it 
becomes sufficiently developed for extra-uterine survival ?? (usually during 
the seventh month of pregnancy). 

The historical origin of the viability doctrine is traceable to Justice Boggs’ 
dissent in the Allaire case.23 Later courts, believing recovery justified, but 
hesitating to go so far as to recognize liability from the moment of conception, 
grasped the viability theory as a convenient compromise. It appears now to 
have outgrown its utility, for none of the jurisdictions originally adopting the 
viability theory has later denied a cause of action for a pre-viability injury. 

In order to determine when a fetus became viable, a court must look to 
medical statistics showing the survival rate of infants born at various stages of 
prematurity. The arbitrariness of the viability test becomes conspicuous in the 
results of its use. A child tortiously injured in the womb at three months must 
go through life an unredressed cripple, while a child so injured at eight or nine 
months is allowed recovery. 

More recent decisions, beginning in 1951 with Damasiewicz v. Gorsuch,?4 


19 See, e.g., cases cited note 14 supra. One early critic of this theory suggested 
that if the unborn child is deemed to be a part of the mother, the law should be con- 
sistent and also allow the mother to recover: for the physical and mental suffering of 
the child. The Dietrich case paid lip service to this idea. See also Snow v. Allen, 227 
Ala. 615, 151 So. 468 (1933); Norman v. Murphy, 124 Cal. App. 2d 95, 268 P.2d 178 
(1954). 

20“The fact that the criminal law protects non-viable infants does not affect the 
question of their civil rights. The criminal law rests on grounds of public policy and 
affects the public; the law of torts relates solely to the rights of private parties. So too, 
the fact that for the purpose of inheritance, taking under a will, etc., the existence of 
unborn children is recognized in law has no particular bearing upon the question of 
their right to recover for injuries sustained before birth. Neither does the medical nor 
scientific recognition of the separate entity of an unborn child aid in determining its 
legal rights. The law cannot always be scientific or technically correct. It must often 
content itself with being merely practical.” Lipps v. Milwaukee Elec. Ry. & Light Co., 
164 Wis. 272, 276, 159 N.W. 916, 917 (1916). 

21 Kelly v. Gregory, 282 App. Div. 542, 125 N.Y.S.2d 696 (1953). 

22 Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678 (1939); Tursi v. New 
England Windsor Co., 19 Conn. Supp. 252, 111 A.2d 14 (Super. Ct. Conn. 1955); Wor- 
gan v. Greggo & Ferrara, Inc., 50 Del. 258, 128 A.2d 557 (Super. Ct. 1956); Amann v. 
Faidy, 415 Ill. 422, 114 N.E.2d 412 (1953); Mitchell v. Couch, 285 S.W.2d 909 (Ky. 
1955); Cooper v. Blanck, 39 So. 2d 352 (La. App. 1923); Keyes v. Constr. Serv., Inc., 
165 N.E.2d 912 (Mass. 1960); Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 
(1949); Rainey v. Horn, 221 Miss. 269, 72 So. 2d 434 (1954); Steggall v. Morris, 363 Mo. 
1224, 258 S.W.2d 577 (1953); Stidum v. Ashmore, 167 N.E.2d 106 (Ct. App. Ohio 1959); 
Williams v. Rapid Transit Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949); Mallison v. 
Pomeroy, 205 Ore. 690, 291 P.2d 225 (1955); Hall v. Murphy, 113 S.E.2d 790 (S.C. 1960). 

28 Allaire v. St. Luke’s Hospital, 148 Ill. 359, 368, 56 N.E. 638, 640 (1900) (dissent- 
ing opinion). 

24197 Md. 417, 79 A.2d 550 (1951). 
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have rejected the viability theory as arbitrary and have held that a child born 
alive can recover for injuries inflicted upon him at any time after conception,?® 
or after becoming “alive,” 26 and that the problems of causal connections and 
fraudulent claims are not peculiar to the non-viable fetus.27 In the Damasiewicz 
case, the court held: 


“In both cases [where the child is viable or where it is quick], it is alive, 
and in both cases there is an injury to a living human being for which the 
responsible party should be made liable. . . . [S]ince we now know that a 
child does not continue until birth to be a part of his mother, it must 
follow that as soon as it becomes alive it has rights which it can exercise. . . . 
When it becomes alive is a medical question to be determined in each case 
according to the facts.” 28 


In 1951, the Georgia Supreme Court adopted a test based on criminal law 
distinctions formulated by Blackstone.2® The fetus was held to become a separate 
legal entity when it became “quick” in its mother’s womb, that is, when the 
mother first feels life. Then in 1956, this test was abandoned by a majority of 
the court in favor of the liberal rule recognizing the infant as in being from the 
time of conception.3® 

From an early date, legal commentators have urgently endorsed a rule 
allowing recovery from the time of conception.*! It is submitted that such a 
rule is much more enlightened and just than the viability rule. 


Wronerut Deatu AcTIONS 


The courts have been more hesitant to allow recovery by parents for the 
wrongful death of their infant resulting from prenatal injuries, especially where 
the child is stillborn,?? than to allow a cause of action in the child born alive 


25 Hornbuckle v. Plantation Pipe Line Co., 93 S.E.2d 727 (Ga. 1956); Bennett v. 
Hymers, 101 N.H. 483, 147 A.2d 108 (1958); Smith v. Brennan, 31 N.J. 353, 157 A.2d 
497 (1960); Kelly v. Gregory, supra note 21. 

26 When the child becomes “quick” in the womb, i.e., when the mother first is 
able to feel life (usually at the end of the fourth month of pregnancy). Damasiewicz 
v. Gorsuch, supra note 24. 

27 Kelly v. Gregory, supra note 25. 

28 Supra note 24, at 438-41, 79 A.2d at 559-61. 

2° Tucker v. Howard Carmichael & Sons, 208 Ga. 201, 65 S.E.2d 909 (1951). 

80 Hornbuckle v. Plantation Pipe Line Co., supra note 25. 

31 Jacobson, The Development of the Remedy for Prenatal Torts, 26 U. Kan. 
City L. Rev. 25 (1958); Winfield, The Unborn Child, 4 U. Toronto L.J. 278 (1942); 
39 Cornett L.Q. 542 (1953); 35 Cornett L.Q. 648 (1950); 26 ForpHam L. Rev. 684 
(1957-1958); 63 Harv. L. Rev. 173 (1949); 48 Micu. L. Rev. 539 (1950); 19 NACCA 
L.J. 230 (1957); 31 N.Y.ULL. Rev. 359 (1956); 29 N.Y.U.L. Rev. 1154 (1954); 26 N.Y.U.L. 
Rev. 722 (1951); 17 U. Cu. L. Rev. 395 (1950); 98 U. Pa. L. Rev. 126 (1949); 3 Vanp. L. 
Rev. 282 (1950); 13 Wasu. & Lee L. Rev. 91 (1956); 1951 Wis. L. Rev. 518 (1951). 

82. Norman v. Murphy, 124 Cal. App. 2d 95, 268 P.2d 178 (Dist. Ct. 1954); Drabbles 
v. Skelly Oil Co., 155 Neb. 17, 50 N.W.2d 229 (1951) (court expressly stated it made 
no determination of the rights of a child born alive); Matter of Logan, 4 Misc. 2d 282, 
156 N.Y.S.2d 49 (Surr. Ct. 1956), aff'd, 3 N.Y.2d 800, 144 N.E.2d 644, 166 N.Y.S.2d 3 
(1957); Muscheti v. Charles Pfizer & Co., 208 Misc. 870, 144 N.Y.S.2d 235 (Sup. Ct. 
1955); Matter of Scanelli, 208 Misc. 804, 142 N.Y.S.2d 411 (Surr. Ct. 1955); Howell v. 
Rushing, 261 P.2d 217 (Okla. 1953) (declined to rule on rights of child born alive); 
West v. McCoy, 233 S.C. 369, 105 S.E.2d 88 (1958) (declined to rule on rights of child 
born alive; Hogan v. McDaniel, 319 S.W.2d 221 (Tenn. 1958). 
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for such injuries. This comparative hesitancy is perhaps explicable in light of 
the different rights protected by the two actions. 

The right of the child is to come into this world free from tortiously in- 
flicted mental or physical injuries, and the injustice of denying protection to this 
right has been very persuasive in altering judicial attitudes. The right of the 
parents protected by the wrongful death action is less clear-cut.83 At times a 
court’s intricate technical excursions into the nature of a wrongful death action 
tend to obscure the more crucial question of the precise nature of the right 
protected.34 

The theory on which this action is predicated varies from state to state. 
Most states have wrongful death statutes patterned afer “Lord Campbell’s Act,” ®° 
and provide for the recovery of pecuniary loss of the deceased’s relatives arising 
from his death.36 The basic problem in either the death of live infants or of 
fetuses lies in the difficulty of estimating the pecuniary loss to the parents due 
to their child’s death.37 In spite of the fact that the prospective pecuniary loss 
is no more speculative in the case of a fetus, than in that of a one-year-old in- 
fant, the position taken by the New York Court of Appeals in Butler v. Man- 
hattan Ry.88 is illustrative of the tendency on the part of some courts to draw 
the line at the birth of the child, and to refuse recovery if the child was not 
born alive. In that case, the court denied a wrongful death action where the 
child was stillborn and held: “It is not in the interest of justice to extend the 
field of speculation beyond its present limits.” 3® Even after New York had 
recognized the right of recovery in a child born alive for injuries during any 
period of his prenatal life,4° its court of last resort upheld a trial court decision 
sustaining a demurrer to a wrongful death plea where the injury was inflicted 
when the mother was three months pregnant and the child was stillborn at five 
months.*! The court pointed out that a wrongful death action does not turn 
on the question of the legal existence of the fetus, but on the question of pecuni- 
ary loss which must not be remote and ‘speculative. It said that advances in 


38 For a discussion of the bases of recovery in wrongful death actions, see Griffey 
v. Pacific Elec. Ry., 58 Cal. App. 509, 209 Pac. 45 (1922). 

34 Stidam v. Ashmore, 167 N.E.2d 106 (Ct. App. Ohio 1959) (dissenting opinion). 

35 Fatal Accidents Act, 1846, 9 & 10 Vict. C. 93. 

36 ProsseR, Torts 706-13 (2d ed. 1955). 

87“( T]he measure of recovery is the value of the support, services, and contribu- 
tions which the beneficiary might have expected . . . if death had not intervened. This 

. . involves a large element of speculation . . . on such matters as life expectancy, in- 

come, character, habits and health of the deceased, and his past contributions to his 
family, together with the vicissitudes of an uncertain future. ... [T]he acts... give 
a very wide discretion to the jury and authorize some resort to conjecture. . . . This 
is particularly necessary in the case of the death of a minor child, where the future is 
in the highest decree uncertain, and it is entirely possible that the cost of rearing 
would exceed any conceivable benefits to be expected by the parent. Nevertheless in 
such cases substantial verdicts have been sustained, where it is very evident that the 
jury have stepped in when the court would not, and in reality have compensated for 
the loss of the sentimental aspects of the family relation.” (Emphasis added.) 

38 143 N.Y. 417, 38 N.E. 454 (1894). 

397d. at 421-22, 38 N.E. at 455 (limiting recovery in wrongful death actions to 
cases where infants are born alive and subsequently die. 

4° Kelly v. Gregory, 282 App. Div. 542, 125 N.Y.S.2d 696 (1953). 


41 Matter of Logan, 4 Misc. 2d 282, 156 N.Y.S.2d 49 (Surr. Cr. 1956), aff'd, 3 
N.Y.2d 800, 144 N.E.2d 644, 166 N.Y.S.2d 3 (1957). 
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medical science do not make the proof of damages discussed in the Butler case 
any less hypothetical and remote.*? (But neither does the birth of a child make 
the proof of damages significantly less speculative, yet birth is held to be the 
crucial point.) The court went on to hold that, “As recovery in death actions 
is limited to economic loss, the parents of the stillborn child could in no event 
be compensated for their severe emotional loss; nor does the law grant damages 
against the tort feasor merely to punish him.” 4% 

Six states have allowed recovery for wrongful death in cases where the in- 
fant was stillborn.4# These cases reason consistently that since the fetus is now 
deemed a legai person which could have brought action for personal injuries 
had it lived, it meets this test of the wrongful death statutes. 

The most liberal case in this area to date is Porter v. Lassiter.5 The 
mother was negligently injured when one and one-half months pregnant. Three 
months later she had a miscarriage as a result of the injury. The court held 
that she could recover under a statute providing recovery for the homicide of 
a child, since the term “child” was construed to include an unborn infant “quick” 
in its mother’s womb. 

Given a climate of judicial opinion which is becoming more tolerant toward 
allowing damages to be based on something other than pure pecuniary loss, for 
example, the aid, comfort and society of which the survivors were deprived,“ 
it would not be surprising if in the future, courts were to recognize, as legal 
commentators already have,*? that the principal interest being protected is the 


42 This problem of remoteness of pecuniary damages would not be confronted in 
Massachusetts and Alabama, where the death acts are entirely punitive in nature and 
damages are based on the culpability of the offender. Nevertheless, Alabama does not 
recognize the legal existence of a fetus (Stanford v. St. Louis-San Francisco Ry., 214 
Ala. 611, 108 So. 566 (1926)), and recovery could be barred there on this ground. 
Massachusetts has fallen back upon the concept of legal existence in espousing a “condi- 
tional prospective liability” rule in Keyes v. Const. Serv. Inc., 165 N.E.2d 912 (Mass. 
1960) (survival action). This rule imposes a conditional liability on the tortfeasor for 
prenatal injuries. The child is postulated to have a potentiality of legal existence which 
is not realized until birth. Liability attaches on the fulfillment of an implied condition 
that the child be born alive. This is neat legal conceptualism, but it bears no relation to 
the basic reasons for compensating parents for the loss of their child. 

43 Supra note 41, at 285-86, 156 N.Y.S.2d at 52. Besides New York, two other 
states, which recognize a cause of action in a child born alive, deny recovery for 
wrongful death if the child is born dead. Norman v. Murphy, 124 Cal. App. 2d 95, 
268 P.2d 178 (Dist. Ct. 1954); West v. McCoy, 233 S.C. 369, 105 S.E.2d 88 (1958). Two 
South Carolina cases illustrate the inconsistent results which arise from this conditional 
prospective liability rule. Hall v. Murphy, 113 S.E.2d 790 (S.C. 1960) (allowing re- 
covery where child born alive, then dies four hours later); West v. McCoy, supra 
(denying recovery where child stillborn). Two states have denied wrongful death 
actions where the child is stillborn, but have expressly declared they made no de- 
termination of the rights of a child born alive. Drabbles v. Skelly Oil Co., 155 Neb. 
17, 50 N.W.2d 229 (1951); Howell v. Rushing, 261 P.2d 217 (Okla. 1953). 

44 Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100 (1955); Mitchell v. Couch, 285 
S.W.2d 901 (Ky. 1955); Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 (1949); 
Rainey v. Horn, 221 Miss. 269, 72 So. 2d 434 (1954); Poliquin v. McDonald, 101 N.H. 
104, 135 A.2d 249 (1957); Stidam v. Ashmore, 167 N.E.2d 106 (Ct. App. Ohio 1959). 

45 Supra note 44. Note that recovery here was not under a wrongful death statute 
but under a statute having a punitive basis. 

46 Prosser, Torts, 714-15 (2d ed. 1955). 

4731 N.Y.ULL. Rev. 359 (1956); 28 So. Car. L. Rev. 400 (1955). 
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parents’ interest in prospective parenthood. It would be far more realistic for 
the courts to recognize that the interest invaded here is not a pecuniary interest 
in the services of the child, or in mere contributions of money or property, but 
rather an interest in the society, comfort, and love of their child. The question 
resolves itself into one of policy; should the law afford redress for the mental 
anguish of losing a child? 48 If the problem were approached in this manner, it 
would make no difference whether the child were a fetus or a toddler, and the 
issues of separate legal existence, viability, and quickness, could be discarded. 

Even if the pecuniary loss approach is retained, the rule that a child must 
be born alive, or must be viable when injured, before his parents can recover in 
a wrongful death action for the invasion of their relational interest, is without 
logical basis and should be discarded where the legal existence of the fetus is 
recognized. These arbitrary distinctions are merely compromises of the type 
earlier used in the case of prenatal injury suits which are now in the process of 
being discarded. With the adequate safeguards of expert medical testimony to 
establish causal connections, there is no valid reason why a negligently caused 
miscarriage should not result in a recovery for wrongful death of the unborn 
infant. Justice abhors damnum absque injuria. 


James MarsHALL 


48 Protection of this interest might well be encompassed within the expanding 
theory of negligent infliction of mental disturbance. 




















Recent Decisions 


COMMERCE—Rail-Owned Motor Carriers Limited to Operations Auxiliary 
to Train Service in Absence of Unusual Circumstances. (United States) 


A railroad’s wholly-owned motor carrier subsidiary applied to the Inter- 
state Commerce Commission for permits under section 209 of the Interstate 
Commerce Act! to extend its service to the transportation of automobiles, trucks, 
and busses for General Motors Corporation. The Commission granted the 
permits as to the first two items, limiting applicant’s service to points which 
were stations upon the parent railroad’s line and reserving the right to attach 
to the permits such restrictions as the public interest and the National Transpor- 
tation Policy 2 might subsequently require. The Commission refused to restrict 
the permits to service which was strictly auxiliary or supplemental to the 
parent’s rail service. Several trucking associations and independent motor 
carriers then brought suit in the district court to set aside the order on the 
ground that the Commission had exceeded its statutory authority in granting 
the unrestricted permits, but the three-judge court denied relief.4 On appeal, 
held: Reversed. Where an applicant is a carrier controlled by a railroad, the 
Commission’s statutory authority is limited, in the absence of special circum- 
stances, to the issuance of permits authorizing service auxiliary to or supple- 
mental of train service. American Trucking Ass’ns v. United States, 364 US. 1, 
80 Sup. Ct. 1570 (1960). 

The legislative history of the original Motor Carrier Act of 1935, now 
Part II of the Interstate Commerce Act,5 leaves little doubt that one of the 
objectives of the Act was to obviate the possibility of a monopolization of high- 
way carriage by rail interests.6 What is now section five of the act directs that 
the Commission shall approve the combination of one motor carrier with another 
if the combination is found to be “consistent with the public interest,” 7? but a 
proviso to part (2)(b) of this section specifies that, if the applicant is a motor 
carrier affiliate of a railroad, approval is to be withheld unless the Commission 
“finds that the transaction proposed will be consistent with the public interest 
and will enable such carrier to use service by motor vehicle to public advantage 
in its operations and will not unduly restrain competition.”® The legislative 
design is given further expression in a 1940 amendment to the Interstate Com- 
merce Act—the National Transportation Policy—which declares that it is the 
intention “of the Congress to provide for fair and impartial regulation of all 


149 Stat. 552 (1935), as amended, 49 U.S.C. § 309 (1958). 

254 Stat. 899 (1940), 49 U.S.C. note preceding § 1 (1958). 

3 Pacific Motor Trucking Co. Extension—Ore., 77 M.C.C. 605 (1958), affirming 
71 M.C.C. 561, 763 (1957). 

* American Trucking Ass’ns v. United States, 170 F. Supp. 38 (D.D.C. 1959). 

549 Stat. 543 (1935), as amended, 49 U.S.C. §§ 301-27 (1958). 


679 Conc. Rec. 5655 (1935) (remarks of Senator Wheeler). See also 79 Conc. 
Rec. 12206 (1935), where Representative Sadowski stated that “it is important to the 
welfare and progress of the motor carrier industry, that the acquisition of control of 
the carriers be regulated by the Commission so that the control does not get into the 
hands of other competing forms of transportation who might use the control as a 
means to strangle, curtail, or hinder progress in highway transportation for the benefit 
of other competing transportation. 

7 54 Stat. 905 (1940), 49 U.S.C. § § (1958). 

554 Stat. 906 (1940), 49 U.S.C. § 5(2)(b) (1958). 
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modes of transportation subject to the provisions of the Act, so administered 
as to recognize and preserve the inherent advantages of each... .” ® 

When given the opportunity to construe the proviso to section 5(2)(b) 
for the first time, the Interstate Commerce Commission, through two decisions 
on a Pennsylvania Railroad subsidiary’s application to acquire control of a 
motor carrier, formulated the concept of “auxiliary and supplementary” opera- 
tions as definitive of the permissible scope of railroad operation of motor 
carriers.1° Although the term “auxiliary and supplementary” !! is not found in 
the act itself, it has come to be regarded as the key to the application of the 
proviso.!2 

The proviso narrowly limiting rail-motor operations appears in section five 
of the act which deals with unifications, mergers, and purchases of control. 
Interestingly, other sections of the act which outline procedures for the issuance 
of operating certificates 12 or permits !* to motor vehicle common carriers }° or 
contract carriers! do not contain any restrictions specifically applicable to rail- 
owned applicants. Thus the act, on its face, might appear to give a railroad- 
controlled motor carrier, which had been performing strictly auxiliary services, 
authority to engage in expanded trucking operations, notwithstanding the fact 
that permission to conduct such operations clearly could not be obtained 
through combination or purchase under section five. The courts, however, have 
given a broader interpretation to the policy expressed in the proviso.!7 

In a 1957 case, American Trucking Ass’ns v. United States, the Supreme 
Court made it clear that “the underlying policy of § 5(2)(b) must not be 
divorced from proceedings for new certificates. . . . Indeed, the Commission 


954 Stat. 899 (1940), 49 U.S.C. note preceding § 1 (1958). 

10 Pennsylvania Truck Lines, Inc., Acquisition of Control of Barker Motor Freight 
Inc., 1 M.C.C. 101 (1936), 5 M.C.C. 9 (1937). 

11 This term is used interchangeably with such phrases as “auxiliary to and supple- 
mental of.” 

12See Fulda, Rail-Motor Competition: Motor-Carrier Operation by Railroads, 54 
Nw. ULL. Rev. 156 (1959). 

18 49 Stat. 551 (1935), as amended, 49 U.S.C. § 307 (1958): “. .. a certificate shall 
be issued to any qualified applicant therefor .. . if it is found that the applicant is fit, 
willing, and able properly to perform the service proposed and to conform to the 
provisions of this chapter and the requirements, rules and regulations of the Com- 
mission thereunder, and that the proposed service . . . is or will be required by the 
present or future public convenience and necessity. . . .” 

1449 Stat. 552 (1935), as amended, 49 U.S.C. § 309 (1958): “. ..a permit shall be 
issued to any qualified applicant ... if it appears from the applications or from any 
hearing held thereon, that the applicant is fit, willing and able properly to perform the 
service of a contract carrier . . . and that the proposed operation, to the extent author- 
ized by the permit, will be consistent with the public interest and the national trans- 
portation policy.” 

1549 Stat. 544 (1935), as amended, 49 U.S.C. § 303 (1958): “(14) The term 
‘common carrier by motor vehicle’ means any person which holds itself out to the 
general public to engage in the transportation by motor vehicle in interstate or foreign 
commerce of passengers or property . .. for compensation. . . .” 

1649 Stat. 544 (1935), as amended, 49 U.S.C. § 303 (1958): “(15) The term 
‘contract carrier by motor vehicle’ means any person which, under individual contracts 
or agreements, engages in the transportation . . . by motor vehicle of passengers or 
property in interstate or foreign commerce for compensation.” 


17 Fulda, supra note 12. 
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must take ‘cognizance’ of the National Transportation Policy and apply the 
Act ‘as a whole.’” 18 However, the Court affirmed the Commission’s finding 
that “unusual circumstances” !® existed to justify the issuance of unrestricted 
certificates to rail-owned motor carriers.?° 

It should be noted that in the 1957 decision the Supreme Court stated that 
the public interest was sufficiently safeguarded through the retention by the 
Commission of the right to impose in the future any restrictions necessary to 
protect that interest. Similarly, in American Trucking Ass’ns v. Frisco Transp. 
Co., the Court declared that in accomplishing the congressional purpose, “the 
Commission can either state in the certificate the conditions necessary to pro- 
vide the limitations or reserve the right to impose conditions should the necessity 
arise.” 21 In the instant case, however, the court refused to give any weight to 
an identical reservation of authority. Moreover, it was the Commission’s opinion 
that the imposition of a territorial limitation on the permits to points which are 
stations on the parent line afforded sufficient safeguards consistent with the 
public interest and the National Transportation Policy.22, The Supreme Court, 
however, following its holding in United States v. Rock Island Motor Transit 
Co.,23 adhered to the view that mere geographical restrictions did not offer 
adequate protection against the threat of railroad incursion into the motor 
carrier field. 

In any instance in which a reviewing court reverses the findings of an 
expert body charged by Congress with the responsibility for carrying out its 
mandates, attention must be given to the permissible scope of review of the 
administrative order. In cases arising under the Interstate Commerce Act, the 
courts have been steadfast in pronouncing that a wide range of latitude is to 
be given to the Commission’s findings.24 The extent of the reviewing court’s 
function was summarized by Justice Cardozo: “The judicial function is ex- 
hausted when there is found to be a rational basis for the conclusions approved 
by the administrative body.” 2° 

Notwithstanding these oft-echoed pronouncements, the courts do in fact 
indulge in substantial review of Commission actions. By deciding that the 
Commission exceeded its statutory authority or made inadequate findings or 


18 355 U.S. 141, 151-52, 78 Sup. Ct. 165, 171 (1957). 

19 The Commission stated that the policy of imposing the standard auxiliary and 
supplementary restrictions “should be relaxed only where the circumstances clearly 
establish (1) that the grant of authority has not resulted and probably will not result 
in the undue restraint of competition, and (2) that the public interest requires the 
proposed operation, which the authorized independent motor carriers have not 
furnished, except where it suited their convenience.” Rock Island Motor Transit Co. 
Common Carrier Application, 63 M.C.C. 91, 102 (1954). 

20 The Supreme Court predicated its reversal in the instant case primarily on the 
ground that there was no finding by the Commission that independent contract 
carriers were unqualified or unwilling to serve General Motors. 

21358 U.S. 133, 141, 79 Sup. Ct. 170, 175 (1958). 

22 Pacific Motor Trucking Co. Extension—Ore., 77 M.C.C. 605, 624-25 (1958). 

23 340 U.S. 419, 71 Sup. Cr. 382 (1950). 

24 McLean Trucking Co. v. United States, 321 U.S. 67, 64 Sup. Ct. 370 (1943); 
Baltimore Transfer Co. v. I.C.C., 114 F. Supp. 558 (Md. 1953), aff'd, 344 U.S. 925, 73 
Sup. Cr. 497 (1953). See also Universal Camera Corp. v. NLRB, 340 U.S. 474, 71 Sup. 
Ct. 456 (1950). 

5 Mississippi Valley Barge Line Co. v. United States, 292 U.S. 282, 286-87, 54 Sup. 
Cr. 692, 694 (1934). 
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misinterpreted its mandate from Congress, the court is able to step in and, in 
effect, substitute its judgment for that of the administrative experts.?6 

Here, the Supreme Court held that the granting of the permit was violative 
of congressional policy. In view of the proviso to section 5(2)(b) and the 
legislative background of the original Motor Carrier Act, the result reached is 
certainly tenable.27 It is significant, though, that Chief Justice Warren, speaking 
for the Court, stated that the decisions in this area must be controlled by the 
applicable legislation, and that “the pardoning power in this case belongs to 
Congress.” 28 Perhaps we have reached a stage where this “pardoning power” 
should be invoked. The greater part of the legislation now governing motor 
carrier operations was enacted at a time when railroad domination of the carrier 
industry was at its peak. In the past two decades, however, the industry has 
undergone a marked change from a monopolistic to a competitive system. 
During this period, motor carriers have more than doubled their share of 
inter-city freight traffic, while the share of rail carriers has shown a consistent 
and continuous decline.?® 

Testimony given before a Senate subcommittee in 1958 convinced that 
body *° that the railways no longer constituted a monopoly in the transportation 
industry, and were, in fact, in a precarious financial position. Overregulation 
of the railroads, accompanied by a large volume of governmental assistance to 
competing carrier groups, was listed among the major factors contributing to 
this decline. The committee recommended, inter alia, that a study be made of 
ownership of one form of transportation by another.®! 

In 1959, legislation was introduced in the Senate designed to remove the 
restrictions now imposed upon the entry of railroads into the fields of motor, 
water, and air transportation.32 The fears of some 83 that such legislation would 


26 In his dissenting opinion to Schaffer Transp. Co. v. United States, Justice Frank- 
furter disagreed sharply with the majority as to the scope of judicial review in this 
area. He argued that the policies conveyed to the Commission are too general to 
“afford concrete, definable criteria for judicial overturning of the Commission’s consci- 
entious attempt to translate such Policy into concreteness in a particular case.” 355 
US. 83, 94, 78 Sup. Ct. 173, 180 (1957) (dissenting opinion). 

27 The Commission itself left the door open for a judicial reversal when it specifi- 
cally declined to label its restrictions as auxiliary and supplemental. Had the Com- 
mission imposed the identical restrictions, referring to them as auxiliary and supple- 
mentary, the grant of authority would have been substantially the same, but the 
Supreme Court could conceivably have acceded to the order. 

28 American Trucking Ass’ns v. United States, 364 U.S. 1, 15, 80 Sup. Ct. 1570, 1579 
(1960). 

29In 1939, motor carriers accounted for approximately 9.7% of the total ton-miles 
handled by groups subject to Commission jurisdiction. By 1958, this figure had reached 
20.47%. Significantly, the traffic handled by the railroads has dipped sharply from a 
1943 crest of 71.26% to a 1958 figure of 46.31%. See ICC Ann. Rep. 7-22 (1958); ICC 
ANN. Rep. 9-26 (1959). 

80 See “Problems of the Railroads,” Hearings Before the Subcommittee on Surface 
Transportation of the Senate Committee on Interstate and Foreign Commerce, 85th 
Cong., 2d Sess. (1958), reprinted in 25 ICC Prac. J. 836 (1958). 

31 [bid. 

82S. 1353 (motor carriage), S. 1354 (air carriage), S. 1355 (water carriage), 86th 
Cong., Ist Sess. (1959). 

88 See Fulda, Rail-Motor Competition: Motor-Carrier Operation by Railroads, 54 
Nw. U.L. Rev. 156, 204-09 (1959), and Beardsley, Restrictions Against Rail Entry Into 
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enable the railroads slowly to strangle their competition do not seem warranted. 
In the first place, independent trucking no longer is an infant industry struggling 
to stay alive. Moreover, any transaction proposed by a motor subsidiary of a 
railroad would remain subject to the scrutiny of the Interstate Commerce Com- 
mission. Approval of the transaction would be withheld unless the Commission 
found that the proposed operation would be consistent with the public interest. 
It is submitted that a complex regulatory scheme, enacted to protect the country 
against the threat of monopoly, should be re-evaluated once it becomes apparent 
that the danger at which this legislation was directed has been removed. 


Stuart E. ScHIFFER 


INCOME TAX—Commissioner’s Definition of “Useful Life” and “Salvage 
Value” in Depreciation Regulations Upheld. (United States) 


Taxpayer, using some new automobiles in his business and renting others 
to outsiders, took depreciation deductions in 1950 and 1951 calculated on the 
basis of original cost less estimated salvage (scrap) value at the end of the entire 
life of each vehicle, even though the automobiles were normally held for only 
one year. Upon resale, taxpayer realized a gain over the adjusted basis of cost 
less depreciation for which he claimed capital gains treatment. The Commissioner 
disallowed the deductions contending that depreciation was incorrectly com- 
puted because “useful life” means the anticipated holding period during which 
the taxpayer uses the asset in his business, and accordingly “salvage value” means 
the estimated proceeds upon resale. The district court upheld the taxpayer’s 
suit for refund,! but the Court of Appeals reversed, holding that the Com- 
missioner’s viewpoint was correct.2 On certiorari, held: Affirmed (four Justices 
dissenting). Useful life, as that term was used in regulations under the 1939 
Code, means the period during which the taxpayer intends to use the asset in 
his business, and salvage value means the proceeds which the taxpayer expects 
to receive upon disposal of the asset. United States v. Massey Motors, Inc., 364 
USS. 92, 90 Sup. Cr. 1411 (1960).3 

The regulations promulgated under the 1949 Code did not attempt to define 
useful life or salvage value.* Consequently, the instant case turned upon the 
question of what the prevailing administrative practice had been. In sustaining 
the Commissioner’s point of view, the majority of the Court relied heavily upon 
earlier regulations and a publication of the Treasury Department known as 
“Bulletin F.” Prior to 1942 the regulations® used the phraseology “useful life 
of the property in the business.” The Court interpreted this to mean that 
“useful life” was limited to the period during which the property was to be 


Other Fields, 24 Law & Contemp. Pros. 643 (1959), for opinions differing with the 
conclusions reached here. It should be noted that Mr. Beardsley is General Counsel for 
American Trucking Associations. 

1 Massey Motors, Inc., v. United States, 156 F. Supp. 516 (S.D. Fla. 1958). 

2 United States v. Massey Motors, Inc., 264 F.2d 552 (5th Cir. 1959). 

%The Massey case was consolidated on certiorari to the Supreme Court with 
—- v. Commissioner, 264 F.2d 502 (9th Cir. 1959), which involved substantially similar 
acts. 

*The 1939 Code itself did not employ the terms “useful life” or “salvage value,” 
but the regulations did. See Treas. Reg. 111, § 29.23(1)-1 (1943). 

5 Treas. Reg. 103, § 19-23(1)-1 and 2 (1940). 
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used in the business, i.e., “in the business” delimits useful life. Of course, this 
period must be estimated in advance. Normally it will correspond to the total 
life of the asset right up to physical exhaustion. However, when it is known 
that the property will be disposed of before it is completely exhausted, the 
useful life in the business would govern. 

This interpretation of the earlier regulations is supported by Bulletin F,® 
issued periodically by the Commissioner, in which substantially similar language 
is used. In addition, Bulletin F defined salvage value as “the amount realizable 
from the sale . .. when property has become no longer useful in the taxpayer’s 
business and is demolished, dismantled, or retired from service.” (Emphasis 
added.) 

The dissenting minority 7 in the Massey case found that the administrative 
practice had been to regard the useful life of automobiles as their entire life 
and salvage value as their junk or scrap value. Reliance is placed in part upon 
a contrary reading of the pre-1942 regulations. The minority interprets “useful 
life of the property in the business,” as this phrase is found in the older regula- 
tions, to mean that the property must be used “in the business” to qualify as 
depreciable, but that “in the business” did not limit useful life. The minority 
supports this interpretation by pointing to the fact that the regulations were 
changed in 1942 to read “depreciable property” ® instead of “property in the 
business.” This change was accomplished to conform the regulations to a 
change in the law which permitted depreciation of property used for the pro- 
duction of income.!® 

The dissent also relies heavily on a number of cases in which the Com- 
missioner asserted that the useful life of an automobile was its entire, or physical, 
life. Four of these cases 11 were decided prior to 1942 when capital gains treat- 
ment was not available and for that reason are hardly reliable authority for 
treatment of the present problem.!? In addition, the cases are at best inconclusive 
as to the administrative practice at that time.’® As to the post-1942 cases dis- 


® Int. Rev. But. F, published 1920, revised 1931, 1942, and 1955. Although without 
the authority of a regulation, this bulletin purportedly presents the Bureau’s policy and 
practice on questions of depreciation. 

7 Opinion by Harlan, J., who was joined in dissent by Justices Whittaker, Stewart, 
and Douglas. 

8 Supra note 5. 

® Treas. Reg. 111, § 19-23(1)-1 (1942). 

10 Now embodied in Int. Rev. Cope or 1954, § 167(a). 

4 Sanford Cotton Mills, 14 B.T.A. 1210 (1929); Max Kurtz, 8 B.T.A. 679 (1927); 
Merkle Broom Co., 3 B.T.A. 1084 (1925); General Securities Co., 11 P.H. Tax Ct. Mem. 
q 42,219 (1942), aff'd, 137 F.2d 201 (6th Cir. 1943). 

12 Prior to 1942 any gain realized upon a sale over the adjusted basis of the prop- 
erty was taxable as an ordinary gain. The significance of depreciation after the changes 
made in 1942 was early recognized by the Tax Court. “Prior to the change in the 
1942 Act ... it made no difference to a corporation whether the current depreciation 
up to the date of the sale or other disposition of an asset was allowed or disallowed. If 
allowed, it reduced the basis and if disallowed the basis would be increased. The profit 
in either event would be the same and taxable as ordinary income. The 1942 Act pro- 
vides for two classes of income for corporations, ordinary income and capital gain. 
Because of the lower rate of tax on capital gains the treatment to be accorded the 
current year’s depreciation becomes important. . . .” Wier Long Leaf Lumber Co., 9 
T.C. 990, 997-98 (1947). 

18 For example, the Board approved a flat depreciation rate of 25% for automobiles 
in Merkle Broom Co., supra note 11, without any discussion of salvage value or useful 
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cussed by the minority, three strongly support their position,!* one is of little 
value on the question at issue,!5 and three are apparently opposed.1¢ 

Taking into account the arguments and authorities on both sides of the 
issue, it might well be concluded that no consistent administrative practice on 
this subject had ever been adopted by the Commissioner. If this conclusion is 
correct, the position taken by the majority is preferable because it endorses 
the more accurate accounting method and consequently avoids giving unneces- 
sary capital gain “windfalls” to taxpayers in this type of situation. The most 
accurate allocation of depreciation expense will, of course, be made by using 
the life of the asset in the taxpayer’s hands rather than a longer “inherent” 
physical life which may be difficult to estimate and may or may not correspond 
to economic reality.17 Thus, by endorsing the more accurate method, the 
Court in the Massey case has correctly settled a controversial point in accord- 
ance with the general policy of the law. 

In a second case decided the same day, involving tax years 1954-1956, the 
taxpayer sought to use the accelerated depreciation provisions 18 with respect 
to automobiles held for rental to others, but sold less than three years after 
purchase. The Commissioner contended that the automobiles could not qualify 
for accelerated depreciation because their useful life was less than three years.® 
In addition, taxpayer, using the declining balance method of depreciation 2° 


life. And, in Sanford Cotton Mills, swpra note 11, the Board recognizes salvage value 
to be the estimated resale value of the automobile when disposed of ($1,000), yet ap- 
proves a useful life which does not correspond to either the holding period in the 
business or the physical life of the vehicle. 

14L_ynch-Davidson Motors, Inc., 172 F. Supp. 101 (S.D. Fla. 1958); Davidson v. 
Tomlinson, 165 F. Supp. 455 (S.D. Fla. 1958); Pilot Freight Carriers, Inc., 25 P-H Tax 
Cr. Mem. § 56,195 (1956). 

18 Charlie Hillard, 31 T.C. 961 (1959). It is true that in this case the Commissioner 
asserted a four-year useful life for taxpayer’s automobiles even though the taxpayer 
held them only one year. However, the Commissioner also contended successfully that 
these automobiles were held primarily for sale to customers and that the gains there- 
from were taxable as ordinary gain. It should be noted, however, that this decision of 
the Tax Court has been reversed since the decision in Massey. 281 F.2d 279 (5th Cir. 
1960). 

16 Cohn v. United States, 259 F.2d 371 (6th Cir. 1958); Koelling v. United States, 
171 F. Supp. 214 (D. Neb. 1957); Bolta Co., 14 P-H Tax Cr. Mem. 4 45,360 (1945). In 
the Cohn case the court assumed the holding period concept of useful life without 
discussion. In Koelling, the court discussed only salvage value, but by necessary impli- 
cation approved the corresponding holding period concept of useful life. In Bolta, the 
court recognized that a salvage value equivalent to twenty-five per cent of cost was 
appropriate for certain machinery. By implication it would seem that the remaining 
seventy-five per cent of cost would be depreciated over the holding period—otherwise 
the taxpayer would lose some of the deductions to which he was entitled. However, 
this point is not mentioned in the opinion. 

17 For determining the appropriate holding period current regulations now provide, 
“This period shall be determined by reference to [taxpayer’s] experience with similar 
property taking into account present conditions and probable future developments.” 
Treas. Reg. § 1.167(a)-1 (1956). 

18 Int. Rev. Cope or 1954, § 167(b). This provision permits very rapid depreciation 
in the first year. 

19 Int. Rev. Cope or 1954, § 167(c), provides that these methods “. . . shall apply 
only in the case of property ... with a useful life of 3 years or more... .” 


20 Treas. Reg. § 1.167(b)-2 (1956). 
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for certain trucks held for more than three years, claimed that the salvage value 
of the trucks was automaticaily determined by the method of computation, and 
therefore actual salvage value was irrelevant in figuring depreciation. The Com- 
missioner asserted, with respect to the trucks, that actual salvage value prevails 
over the artificial salvage value arrived at through the use of the declining 
balance method of depreciation computation. The district court held for the 
Commissioner as to useful life of the automobiles, but held for the taxpayer 
with respect to the salvage value of the trucks.21 The Court of Appeals re- 
versed as to the salvage value of the trucks.22 On certiorari, held: Affirmed 
(three Justices concurring, one Justice dissenting). Current regulations, defining 
useful life as the period during which an asset is used in the business, are valid; 
and actual salvage value, rather than artificial salvage value, must be used in 
the declining balance method of computing depreciation. Hertz Corp. v. United 
States, 364 U.S. 122, 80 Sup. Cr. 1420 (1960). 

On the first issue raised in Hertz, the taxpayer argued that the 1956 regu- 
lations’ 23 definition of “useful life” does not reflect the proper conception of 
that term as it is used in the 1954 Code.24 In view of its decision in the Massey 
case, the Court upheld a fortiori the extensive definitions promulgated in 1956 
by the Treasury Department. Indeed, the entire Court was in agreement on the 
validity of these regulations.?5 

The second issue litigated in Hertz, i.e., the use of salvage value in the 
declining balance method of depreciation, called for an exercise in interpreta- 
tion.26 The regulation itself is somewhat ambiguous since it suggests that salvage 
value need not be taken into consideration, yet also provides that “in no event 
shall an asset . . . be depreciated below a reasonable salvage value.” 27 Perhaps 
the key consideration is that under taxpayer’s construction of the regulation it 
would be possible to depreciate an asset further than had ever been allowed 
before. This construction was found to be opposed to the intent of Congress 
as evidenced by the legislative history of the 1954 Act which indicated that 
“the changes made [in prior law] merely affect the timing and not the ultimate 


21 Hertz. Corp. v. United States, 165 F. Supp. 261 (D. Del. 1958). 

22 Hertz Corp. v. United States, 268 F.2d 604 (3d Cir. 1959). 

*3 Treas. Reg. § 1.167(a)-1 (1956). This regulation states that the “useful life of an 
asset is not necessarily the useful life inherent to the asset but is the period over which 
the asset may reasonably be expected to be useful to the taxpayer in his trade or busi- 
ness. . . . Salvage value is the amount (determined at the time of acquisition) which is 
estimated will be realizable upon sale or other disposition of an asset when it is no 
longer useful in the taxpayer’s trade or business. . . .” 

24Int. Rev. Cope or 1954, § 167. 

25 Taxpayer in the Hertz case also challenged the applicability of these regulations 
to his tax years 1954-1956 since the regulations were not promulgated until 1956. How- 
ever, the Court, Douglas, J., dissenting on this point, held that the regulations had a 
retroactive effect, citing Helvering v. Reynolds, 313 U.S. 428, 61 Sup. Ct. 971 (1941). 
That case held it immaterial that regulations are not promulgated until after the trans- 
actions in question have been consummated. 

?6Under the declining balance method of depreciation a fixed percentage is 
applied each year to the remaining undepreciated balance. Thus, a certain amount of 
cost always remains undepreciated. For example, a machine might be depreciated at a 
rate of 30% over a period of 10 years. Assuming the machine cost $10,000, deprecia- 
tion the first year would be $3,000 (30% of $10,000), the second year it would be $2,100 
(30% of $7,000), etc. In the tenth year a depreciation allowance of $121 would be per- 
mitted, but a balance of $283 would still remain undepreciated. 


27 Treas, Reg. § 1.167(b)-2 (1956). 
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amount of depreciation deductions with respect to a property.” 28 The Court 
accordingly found no justification for the taxpayer’s contention that actual 
salvage value is irrelevant. On the contrary, actual salvage value must govern. 

In validating the current regulations governing depreciation the Court has 
largely eliminated a potential “loophole” in the tax law.?® If useful life had been 
held always to mean entire or physical life, or if depreciation below actual 
salvage value were permitted, the way would be open for considerable abuse 
of the accelerated depreciation provisions by rapidly depreciating property held 
for only a short time and then claiming a capital gain upon resale. This possi- 
bility has now been foreclosed in large part by the Hertz decision. 

It should be noted, however, that the problem has not been completely 
solved. Although both the Massey and Hertz decisions have considerably nar- 
rowed the opportunities for converting ordinary income to capital gains through 
rapid depreciation, occasional windfalls may still occur under certain circum- 
stances. An originally inaccurate estimate, a newly discovered use for old 
assets, or an unpredictable shift in market values may bring gain to the tax- 
payer on property which has been greatly depreciated over its anticipated useful 
life. In such a case the gain is still taxed as a capital gain even though de- 
ductions have been allowed against ordinary income. In an effort to solve this 
problem the Treasury has recently taken an entirely different approach by pro- 
posing legislation which would tax the income from the sale of tangible assets 
as ordinary income to the extent of previous depreciation deductions taken.3° 
This approach would seem to be especially appropriate in the car rental type 
of situation where there is in fact a large variation in depreciation of individual 
assets and the resale of the assets is in reality a part of the “business.” 1 If the 
proposed legislation is adopted, it will facilitate administration of the depreci- 
ation provisions and eliminate the remaining inequities in this area of the tax 
law. 


James E. Hercer 


TORTS—Indemnity Allowed Between Statutory Tort-feasors; Recovery Not 
Precluded by Workmen’s Compensation Act. (Illinois) 


Plaintiff, an employee of defendant contractor, brought an action under 
the Scaffolding Act! against defendant owner and defendant contractor for 


28 (House committee report) 3 U.S. Cope Conc. & Ap. News 4017, 4049 (1954). 

29For an excellent comprehensive discussion of depreciation in the tax law with 
special reference to useful life and salvage value see Kirby, Accelerated Depreciation 
and the Treasury Regulations, 54 Nw. U.L. Rev. 434 (1960). 

30 The relevant part of the proposed legislation, to be designated section 1238A 
of the Code, is as follows: “Except to the extent that section 1238 is applicable, gain 
from the sale or exchange of tangible personal property used in the trade or business, 
of a character which is subject to the allowance for depreciation under section 167 or 
611, to the extent that the adjusted basis of such property is less than its adjusted basis 
determined without regard to section 167 or 611, shall be considered as gain from the 
sale of property which is neither a capital asset nor property described in section 1231.” 
H.R. 10491, CCH 1960 Sranp. Fep. Tax. Rep. § 6373. 

31 For a similar result reached without the aid of additional legislation in this type 
of situation, see Hillard v. Commissioner, 281 F.2d 279 (5th Cir. 1960). 


1JIuy. Rev. Stat. c. 48 § 60 (1959). 
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injuries sustained in a fall. The owner counterclaimed against the contractor 
for any amount plaintiff might recover on the ground that the contractor by 
entering into an agreement to do the job also impliedly promised to do the 
work in a reasonably safe manner and had breached this implied obligation. 
The contractor contended that his payment to plaintiff under the Illinois Work- 
men’s Compensation Act? barred further liability. A motion to dismiss the 
counterclaim was granted by the trial court. On appeal, held: Reversed. Al- 
though under the Scaffolding Act a property owner is liable for injuries sus- 
tained by a contractor’s employee, the owner is entitled to indemnity if the 
injuries resulted from the contractor’s breach of an implied obligation to per- 
form its contract in a reasonably safe manner. The Workmen’s Compensation 
Act did not abolish this right of indemnity. Moroni v. Intrusion-Prepakt, Inc., 
24 Ill. App. 2d 534, 165 N.E.2d 346 (1st Dist. 1960). 

The earliest Illinois cases allowing indemnification in the absence of an 
express contract? involved actions by individuals injured through the negligence 
of private parties (either abutting owners or contractors) on property owned 
by municipalities. Although the municipalities where held liable as owners of 
the property, the courts allowed them to seek indemnification from the parties 
actually responsible for the injury. The decisions rested upon a duty or an 
implied agreement by the individual to “save the public, who use the street, 
from danger, and the municipality from liability.” 5 This duty or implied obliga- 
tion was inferred from the fact that either licenses or contracts had been given 
to the indemnitors by the municipality. A later case® further developed the 
right of a municipality to recover from a primary tort-feasor by holding a con- 
tractor liable for indemnity on the basis that the city and the contractor were 
not in pari delicto as to the injured party. The contractor, being in control of 
the construction area, was “more guilty” than the city and was forced to in- 
demnify the city for damages paid to the injured party. 

This theory that unequal fault creates a right of indemnity was apparently 
carried over into the area of private tort-feasors by the Illinois decisions which 
have allowed a passively negligent party? to obtain indemnity for any amount 
for which he may be held liable due to the active negligence of the other party.® 
In establishing this right, the Illinois courts expressly approved the rule spelled 


27d. §§ 138.1-.28. 

8 John Griffiths & Son Co. v. National Fireproofing Co., 310 Ill. 331, 141 N.E. 739 
(1923). The court held that in Illinois such a contract is not void as against public 
policy and that the indemnitee could recover for losses sustained in discharging a 
judgment against it by the injured party. 

* Gridley v. City of Bloomington, 68 Ill. (1873); Pfau v. Williamson, 63 Ill. 16 
(1872); Todd v. City of Chicago, 18 Ill. App. 565 (1st Dist. 1886). 

5 Todd v. City of Chicago, supra note 4, at 568. 

® Chicago Ry. v. R. F. Conway Co., 219 Ill. App. 220 (1st Dist. 1920). 

7In a situation such as presented by the present case, passive negligence would 
arise from a relationship or technicality that results in statutory liability, as distinguished 
from active negligence which would arise from an affirmative act or an omission 
which is equivalent to an affirmative act. 

8 Bituminous Cas. Corp. v. American Fid. & Cas. Co., 22 Ill. App. 26, 159 N.E.2d 
7 (Ist Dist. 1959); Gulf, M. & O.R.R. v. Arthur Dixon Transfer Co., 343 Ill. App. 148, 
98 N.E.2d 783 (1st Dist. 1951); Pennsylvania Co. v. Roberts & Schaeffer Co., 250 Ill. 
App. 330 (1st Dist. 1928). 
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out in Loweil v. Boston @ L.R.R.® that “if the parties are not equally criminal, 
the principal delinquent may be held responsible to his co-delinquent for 
damages incurred by their joint offense.” 1° The result of this rule may be seen 
in Gulf, M. & O.R.R. v. Arthur Dixon Transfer Co. which held that the 
employer of the injured party was entitled to indemnity from a third party 
since the employer was only technically negligent and had been forced to settle 
for damages caused by the active and primary negligence of the third party. 
The purpose of this rule, then, is to place the ultimate loss from the negligent 
act upon the principal wrong-doer rather than to allow a less culpable, although 
legally liable, party to be held for the injury or damage.!? 

Thus, up to the time of Moroni such a case was decided on the basis of 
active-passive negligence, and it would seem that Moroni could have been simi- 
larly decided. The owner in Moroni was liable to plaintiff not because his acts 
caused or contributed to the injury but only because the Scaffolding Act made 
him liable. The contractor, however, was primarily charged with maintenance 
of safety. Therefore, the owner might have been classified as passively negligent 
and the contractor as actively negligent, thus entitling the owner to indemnity 
on the basis of the earlier decisions. 

The Moroni case, however, bases the right to indemnification upon an 
implied obligation to perform work in a reasonably careful manner. The court 
concludes that from the existence of a contract for work between the owner 
and the contractor it must be implied “that when work is contracted to be per- 
formed, it must be performed with reasonable care.” 1% This holding is sup- 
ported primarily by cases involving stevedoring contracts. The United States 
Supreme Court, in Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., held that 
a contractor’s agreement to load the owner’s ship necessarily included not only 
the obligation to load, but also the duty to load properly and safely, and that 
competency and safety were inescapable elements of the service undertaken. 
This was not a quasi-contractual obligation, but rather it was an essential element 
of the contract. In Weyerhauser S.S. Co. v. Nacirema Operating Co.,!® the 
Supreme Court extended this obligation of a contractor to maintain reasonable 
safety in the use of equipment incidental to the contractor’s job. (In the 
principal case the scaffolding on which the plaintiff was injured could be in- 
cluded in this classification.) The New York court !® has followed these two 


923 Pick. 24, 32 (Mass. 1839). Approved in Illinois by Gulf, M. & O.R.R. v. 
Arthur Dixon Transfer Co., supra note 8. 

10 Palmer House Co. v. Otto, 347 Ill. App. 198, 106 N.E.2d 753 (ist Dist. 1952). 
The court held the Illinois rule to be that where one without personal fault has be- 
come subject to liabiliry for the wrongful conduct of another he is entitled to in- 
demnity. 

11 343 Ill. App. 148, 98 N.E.2d 783 (ist Dist. 1951). The plaintiff’s employee, riding 
on the side of a railroad car, was injured by striking the defendant’s truck which was 
parked too close to the tracks while defendant was doing transfer work for the 
plaintiff. 

12 Union Stock Yards v. Chicago, B. & Q. Ry., 196 U.S. 217, 25 Sup. Cr. 226 (1905); 
Ferro v. United States, 181 F. Supp. 766 (N.D. Ill. 1955). 

1324 Ill. App. 2d 534, 540, 165 N.E.2d 346, 350 (1st Dist. 1960). 

14350 U.S. 124, 76 Sup. Ct. 232 (1955). 

15 355 U.S. 563, 78 Sup. Cr. 438 (1958). 

16 Merriweather v. Boland & Cornelius, 6 N.Y. 2d 417, 160 N.E.2d 717 (1959). 
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cases, and the Missouri court‘? has implied an agreement of indemnity from 
an express contract to perform the work safely. 

There seems to be little other support for implying such an obligation except 
the Illinois cases discussed above in which abutting owners or contractors were 
held to have an implied duty to protect passers-by from injury on city prop- 
erty.18 In prior cases involving private parties, no such obligation implied from 
a contractual relationship had been spelled out, and the indemnitee had to rely 
on the right to recover upon an active-passive relationship. Moroni, then, repre- 
sents a new theory of recovery in Illinois cases involving an existing contract 
for the performance of work, which entitles the owner to indemnity for breach 
of an implied obligation under the contract. Thus, Illinois would seem to have 
moved up one step beyond the active-passive test in this area. 

Once the contractor’s liability for indemnity had been established, the 
question arose as to whether the owner’s recovery was barred by the contractor’s 
payment to plaintiff under the Workmen’s Compensation Act. The “exclusive 
remedy” clauses of the act provide that no action to recover damages for 
injuries sustained, other than the compensation provided, shall be available to 
any employee or to a dependent, his legal representative, or “any one otherwise 
entitled to recover damages for such injury.” !® It is also provided that such 
compensation shall be the measure of the responsibility of an employer.?° Be- 
cause the statutes of the various states, like the Illinois statute, are vague as to 
the employer’s liability to third parties—such as the owner in this case—a split 
of authority has developed as to whether the third party may recover. Such a 
question had not arisen in Illinois before Moroni. 

Those courts which hold that the third party is barred under clauses 
similar to the exclusive remedy clauses of the Illinois Act argue that the 
compensation acts have substituted for the common-law liability of the em- 
ployer a strict but limited liability regardless of fault, which is exclusive.?! 
Thus, in Reed v. New England Tel. & Tel. Co.?? the court held that if the 
employee could obtain a larger verdict under the common law from a third 
party, and the third party could then require the employer to indemnify him, 
the policies of the act would be circumvented since the employer would be 
liable for an amount larger than that provided by the act. If indemnity were 
to be allowed, the employer would be indirectly liable for a sum that could 
not be recovered directly.?% 

Jurisdictions giving the third party a right to indemnity hold that the 
exclusive remedy clause applies only between the employer and the employee, 
including those claiming under him, such as members of the family, and does 
not abrogate the ordinary rules of law between the employer and third parties.24 


17 McDonnell Aircraft Corp. v. Hartman-Hanks-Walsh Painting Co., 323 S.W.2d 
788 (Mo. 1959). 

18 Gridley v. City of Bloomington, 68 Ill. 47 (1873); Pfau v. Williamson, 63 Ill. 16 
(1872); Todd v. City of Chicago, 18 Ill. App. 565 (1st Dist. 1886). 

19TuL. Rev. Stat. c. 48 § 138.5(a) (1959). 

207d. § 138.11. 


21 Hill Lines, Inc. v. Pittsburgh Plate Glass Co., 222 F.2d 854 (10th Cir. 1955); 
Baltimore Transit Co. v. State, 183 Md. 674, 39 A.2d 858 (1944). 


22175 F. Supp. 409 (D.N.H. 1958). 
23 Supra note 21. 


24 Crawford v. Pope & Talbot, Inc., 206 F.2d 784 (3d Cir. 1953); American Dist. 
Tel. Co. v. Kittleson, 179 F.2d 946 (8th Cir. 1950); Baugh v. Rogers, 24 Cal. 2d 200, 
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One court allowed recovery because “if indemnity is not allowed . . . [the 
owner] would be forced to pay all of the damages when normally it would 
have paid none at all. . . .”25 The strongest argument and perhaps the most 
rational basis for allowing indemnity in the face of the exclusion clause is that 
since the third party receives no benefits from the act, it should not be construed 
as taking from him rights which he had before the act.2® Therefore, it may be 
concluded that the compensation acts were not intended to affect the rights 
of third parties outside of the employer-employee relationship,2? and there is 
no bar to an owner’s indemnification. 

The Moroni case places Illinois among those jurisdictions allowing in- 
demnity notwithstanding the exclusive remedy clause. The court concluded 
that the limitation was intended by the legislature to cover only the injured 
party, anyone dependent upon him, or his personal representative and that the 
limitation does not include those, such as a property owner, seeking to recover 
on the breach of a duty separate and apart from that owed by the employer 
to the injured party.?® It is submitted that this is the better of the two views. 
Illinois will apparently place the ultimate loss on the immediate employer until 
the legislature sees fit to change the rule or clarify the wording of the statute.?® 


Bernarp T. WALL 


148 P.2d 633 (1944); Westchester Lighting Co. v. Westchester County Small Estates 
Corp., 278 N.Y. 175, 15 N.E.2d 567 (1938). (The latter is one of the leading and most 
cited cases.) 

25 McDonnell Aircraft Corp. v. Hartman-Hanks-Walsh Painting Co., 323 S.W.2d 
788 (Mo. 1959). 

26 Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S. 124, 76 Sup. Ct. 232 
(1955); Lunderberg v. Bierman, 241 Minn. 349, 63 N.W.2d 355 (1954). 

27 American Dist. Tel. Co. v. Kittleson, supra note 24; McDonnell Aircraft Corp. 
v. Hartman-Hanks-Walsh Painting Co., supra note 25. 

28 The federal court construing Illinois law in Bounougais v. Republic Steel Corp., 
277 F.2d 726 (7th Cir. 1960), held that the compensation would not be a bar to a 
similar action. This case was decided after Moroni. 

29Tt is suggested by one writer that this is ultimately a matter of loss distribution 
and should be settled by the legislature. Note, 42 Va. L. Rev. 959 (1956). 
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Equity AND THE Law; A Comparative Study, by Ralph A. Newman. New York: 
Oceana Publications, Inc., 1961. Pp. 280. 
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University of funds provided by The Evening Star. 
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York: The National Industrial Conference Board, Inc., 1960. Pp. 143. 
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to join the Editors of the Law Forum 
and the Faculty and Students of the 
University of Illinois Law School in 
dedicating this issue of an outstand- 
ing publication to 


Albert J. Harno 


Dean Emeritus 


of this great Law School and an in- 
ternationally recognized authority in 


the field of Criminal Law. 
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